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In the United States District Court for the 
Northern District of California, Southern Division 


Civil Acton No. 35867 


OLETA STORY, 
Plaintiff, 
VS. 
JHAN DOBLER, FIRST DOR, SECOND DOE 
and THIRD DOE, 
Defendants, 


COMPLAINT FOR DAMAGES 
(Personal lujuries) 


Plaintiff complains of defendants, and each of 
them, and for cause of action alleges: 


ik 

That she is a citizen of the State of California 
and the defendant Jean Dobler is a citizen of the 
State of Texas. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of Three 
Thousand Dollars. 

II. 

That plaintiff is ignorant of the true names of 
the parties sued herein as First Doe, Second Doe 
and Third Doe, and she asks leave of the Court 
that when the true names are made known to her 
that she be permitted to insert the true names herein 
with appropriate allegations in place of said ficti- 
tious names used herein. 
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III. 

That on October 2, 1955, at approximately 9:00 
a.m., on a public highway, U. 8S. Highway 101, at 
its intersection with Sir Francis Drake Boulevard, 
in Marin County, California, the defendant Jean 
Dobler so carelessly and negligently operated a cer- 
tain 1955 Chevrolet two-door sedan automobile so 
as to cause it to be driven against a certain 1953 
Dodge two-door sedan in which plaintiff was riding 
as a guest passenger. 


Ty, 

That at all times herein mentioned the defendant 
Jean Dobler was driving and operating the vehicle 
aforesaid with the consent and permission of the 
true owners, Jean Dobler, First Doe and Second 
Doe. 

NE. 

That as a direct and proximate result of the care- 
lessness and negligence of the defendants, and each 
of them, plaintiff Oleta Story sustained severe per- 
sonal injuries, to wit: a severe injury to the neck and 
back, a severe head injury, great and severe nervous 
shock and great and severe physical and mental 
pain and suffering; and plaintiff is informed and 
believes, and upon such information and_ belief 
alleges, that these injuries are of a permanent na- 
ture; all to plaintiff’s general damages in the 
amount of $50,000.00. 


VI. 
That as a further direct and proximate result of 
the carlessness and negligence of the defendants, 
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and each of them, plaintiff Oleta Story has incurred 
necessary medical expenses for the care and treat- 
ment of said injuries, and will continue to incur 
medical expenses for a long period of time in the 
future; that plaintiff does not know the amount 
of these expenses at the present time, and she prays 
leave that when the same become made known to 
her she may be permitted to amend her complaint 
to insert the same with appropniate allegations. 


Vil. 

That as a further direct and proximate result of 
the carelessness and neghgence of the defendants, 
and each of them, plaintiff Oleta Story has incurred 
loss of earnings and impairment of earning e«apae- 
ity which at the present time is unknown to plain- 
tiff, and she asks leave of the Court that when the 
same become known to her that she be permitted 
to amend her complaint with appropiate allega- 
tions. 


As and for a Second, Separate and Independent 
Cause of Action, Comes Now the Plaintiff and 
Complains of Defendants Above Named, and 
Each of Them, and Alleges: 


BT 
Incorporates herein by reference as fully as 
though set forth at length, the allegations contained 
im paragraphs 1, II, INI, V, VI and VII of the 
first cause of action. 
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ED. 

That at all times herein mentioned defendant 
Jean Dobler was the agent and servant, and acting 
within the course of her employment of her em- 
plover, Third Doe. 


Wherefore, plaintiff prays judgment against de- 
fendants, and each of them, as follows: 


1. General damages in the sum of $50,000.00 ; 


2. Special damages for medical expenses accord- 
ing to proof; 


3. Loss of earnings and impairment of earning 
capacity as proved; 


4. Waests ot Sut, 


>. Such other and further relief as the Coumit 
may deem just. 


/s/ JOSEPH F. LEWIS, 
Attorney for Plaintiff. 
Duly verified. 


[indorsed]: Filed September 27, 1956. 


[Title of District Court and Cause. ] 


ANSWER 


Comes now the defendant Jean Dobler, and in 
answer to the complaint of the plaintiff on file 
herein, admits, denies and alleges: 
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bs, 

Demes each and every allegation contained in 
Paragraphs numbered Li, IV, V. VI and VO of 
plaintiff’s first alleged cause of action; and further 
answering the allegations contained in) Paragraph 
numbered V, specifically denies that the plaintiff 
was damaged in the sum of $50,000.00, or in any 
other sum, or at all. 

ca. 

Answering the allegations contained in Paragraph 
numbered I of plaintiff’s second alleged cause of 
action, answering defendant repeats and realleges 
each and every admission, denial and allegation 
hereinabove contaimed with reference thereto. 


Ll; 
Denies each and every allegation contamed im 
Paragraph numbered II of plaintiff’s second alleged 
cause of action. 


As and for a Second, Separate and Distinet Defense, 
Answering Defendant Alleges: 


il 

That on the 29th day of November, 1955, the plain- 
tiff for valuable consideration, released the defend- 
ant from all liability to the plaintiff on any and all 
claims of the plaintiff against the defendant which 
existed at the time of the said release, or which 
might thereafter arise against the defendant from or 
on account of anything done by the defendant prior 
to the date of the said release, and including the 
alleged claim set forth in the complaint. 
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As and for a Third, Separate and Distinct Defense 
to Both Causes of Action, and for the Defense 
of Contributory Neglgenee, Answering Defend- 
ant Alleges: 

j. 

That plaintiff was herself negligent and careless 
in and about the matters referred to in her said 
complaint, and that said negligence and carelessness 
on the part of the plaintiff proximately contributed 
to and was a proximate contributing cause of her 
damage, if any. 


As and fora Fourth, Separate and Distinct Defense 
to Both Causes of Action, and for the Defense 
of Unavoidable Accident, Answering Defendant 
Alleges: 

Ik 
That the injuries and damages sustained by plain- 
tiff, if any, at the time and place of said accident, 
were the divect and proximate result of an unavoid- 
able accident, or mere misadventure without negh- 
gence on the part of this defendant. 


Wherefore, answering defendant prays that plain- 
tiff take nothing by reason of her complaint on file 
herein, together with the costs and disbursements of 
this action, and for such other and further relief as 
to the Court may seem just and proper. 

/s/ O. VINCENT BRUNO, 
Attorney for Said Defendant. 


Affidavit of service by mail attached. 


[Endorsed]: Filed November 19, 1956. 
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State of California, 
County of Santa Clara—ss. 


QO. Vincent Bruno, being first duly sworn, de- 
poses and says: 


That he is the attorney for Jean Dobler, the 
answering defendant in the above-entitled action; 
that he has read the foregoing Answer and knows 
the contents thereof; that the same is true of his own 
knowledge, except as to matters therein alleged on 
information and behef, and as to those, that he be- 
heves it to be true; that the reason this verification 
is made by vour deponent is that the answering de- 
fendant is outside the county where said attorney 
has his offiees. 


/s/ O. VINCENT BRUNO. 


Subseribed and sworn to before me this 15th day 
of November, 1956. 


[Seal] /s/ JANE M. WISE, 
Notary Public in and for the County of Santa Clara, 
State of California. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND JUDGMENT 


The above-entitled cause came on regularly for 
trial on December 30, 1957, and again on January 
31, 1958, in the above-entitled Court, before the 
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Honorable O. D. Hamlin, presiding without a jury, 
plaintiff appearing in person and by her attorney, 
William J. Fernandez, and defendant appearing by 
her attorney, O. Vincent Bruno, and evidence, both 
oral and documentary, having been introduced, and 
said Cause having been submitted to the Court, the 
Court makes its findings of fact as follows: 


Findings of Fact 


if 


That. at the commencement of the within action, 
plaintiff was a citizen of the State of California and 
defendant, Jean Dobler, was a citizen of the State 


of Texas. 
al. 


That on October 2, 1955, at approximately 9:00 
o’clock a.m., on a public highway, to wit: U. 8. 
Highwav 101 at its intersection with Sir Francis 
Drake Boulevard, in Marin County, California, the 
defendant Jean Dobler negligently and carelessly 
operated her 1955 Chevrolet 2-door sedan, so as to 
cause it to strike the rear end of a 1955 Chevrolet 
coupe in which plaintiff was riding as a_ guest 
passenger. 

Labelle 

That as a direct and proximate result of the care- 
lessness and negligence of the defendant, Jean Dob- 
ler, the plaintiff, Oleta Story, sustained injuries to 
her body, including injury to her neck, nervous 
shoek and physical and mental pain and suffering, 
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all to plaintiff's general damage in the amount of 
$2400.00. 
cv. 

That plaintiff, Oleta Story, has incurred necessary 
medical expenses for the care and treatment of the 
injuries mentioned in the paragraph above in the 
sum of $265.00. 

¥. 

That at the time that the plaintiff signed a release 
of all elaims, releasing defendant from all liability 
for the accident of October 2, 1955, the plaintiff did 
not know or understand that the release signed by 
her covered her claim for personal injumes, and that 
the plaintiff believed that at the time she signed the 
release she was releasing only her claim for property 
damage to her 1955 Chevrolet automobile, owned 
jointly by plaintiff and her husband. 


Vale 
That plaintiff was not herself neglhgent and care- 


less in and about the matters referred to in her 
complaint on file herein. 


VII. 
That the injuries and damages sustained by plain- 
tiff were not the direct and proximate result of an 
unavoidable accident or mere misadventure. 


Conclusions of Law 


if 
That this Court has jurisdiction over all the 
parties to, and the subject matter of, this action. 
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[1. 
That the release signed by the plaintiff did not 
bar recovery by her in this action. 


III. 
That the plaintiff is entitled to judgment against 
the defendant for the sum of $2400.00 general dam- 
ages: $265.00 special damages; and costs of suit. 


Dated: March 24, 1958. 


/s/ O. D. HAMLIN, 
United States District Judge. 


Lodged March 10, 1958. 
[Endorsed]: Filed March 25, 1958. 


In the United States District Court for the Northern 
District of California. Southern Division 


File No. 35867 


OLETA STORY. 
Plaintiff, 
VS. 
JEAN DOBLER, et al.. 
Defendants. 


JUDGMENT ON FINDINGS 


The above-entitled Cause came on regularly for 
trial, Wilham J. Fernandez appearing as counsel for 
plaintiff. and O. Vincent Bruno appearing for the 
defendant. A trial by jury having been expressly 
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waived, the cause was tried before the Court sitting 
Without a jury, whereupon witnesses on the part of 
plaintiff and defendants were duly sworn and ex 
amined, and the evidence being closed, causes sub- 
mitted thereon, and the Court made its findings and 
decisions in writing as follows: The Court finds that 
the plaintiff did not know or understand that the 
release signed by her covered her claim for personal 
injuries; the Court further finds that plaintiff is en- 
titled to Judgment against defendant Jean Dobler 
in the sum of $2,665.00 and costs of suit. Said find- 
ings have been filed by the Court and it has been 
ordered that judgment be entered in accordance 
therewith. Wherefore, by reason of the law and the 
findings aforesaid, 


It Is Hereby Ordered that plaintiff Oleta Story 
do have and recover from defendant Jean Dobler the 
sum of $2,665.00 together with costs of suit in the 
bin ef ....... 

Dated: This 24th day of March, 1958. 

/3/ O. D. HAMLIN, 
Judge. 


Lodged February 26, 1958. 
[Endorsed]: Filed and entered March 25, 1958. 
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[ Title of District Court and Cause.] 


NOTICE OF MOTION AND MOTION FOR 
NEW TRIAL 


To: Oleta Story, Plaintiff, and to Lewis, Scher & 
Fernandez, Her Attorneys: 


You. and Each of You, Will Please Take Notice 
that on the 10th day of April, 1958, at the hour of 
9:30 o clock a.m., in the forenoon of said day, or as 
soon thereafter as counsel can be heard, the defend- 
ant will move his Honor, Judge O. D. Hamlin, in his 
courtroom in the United States District Court of 
the Northern District of Calhforma, Southern Di- 
vision, at the court house in the City and County of 
San Francisco, State of Califorma, for an order 
‘acating the judgment on findings heretofore filed 
herein under date of March 25, 1958, and for a fur- 
ther order granting a new tmal to the defendant 
above named, and for such other order or orders as 
may seem just and proper. 


This motion will be based upon the files, records 
and transeripts of testimony taken in this action, 
upon all the proceedings heretofore had herein, and 
upon the grounds that: 


1. That the Court was manifestly in error in 
alleging as it appears from its written opinion upon 
which it rested its final determination that said re- 
lease signed by said plaintiff was not a bar to any 
recovery herein. 


2. That the findings are against the evidence. 
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3. That the findings are against the law. 


4, That the Court erred in findings of facet that 
the Court herein had jurisdiction of the matter. 


’. That the Court erred in entering judgment for 
the plaintiff. 
Dated: This 31st day of Mareh, 1958. 
/s/ O. VINCENT BRUNO, 
Attorney for Said Defendant. 
Affidavit of service by mail attached. 
[Endorsed]: Filed April 3, 1958. 


[Title of District Court and Cause. ] 


ORDER 


The defendants’ motion for a new trial may be, 
and the same is, hereby denied. 


Dated: April 21, 1958. 


/s/ O. D. HAMLIN, 
United States District Judge. 


[Endorsed]: Filed April] 22, 1958. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that the defendant Jean 
Dobler above named, hereby appeals to the United 


ey 
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tend 


states Cireuit Court of Appeals for the Ninth Cir- 
euit from the final judgment entered in this action 
on the 25th day of March, 1958, and from each and 
every portion thereof. 

Dated: May 7, 1958. 


/s/ O. VINCENT BRUNO, 
Attorney for Defendant and 
Appellant Jean Dobler. 


Atidavit of service by mail attached. 
[Endorsed]: Filed May 13, 1958. 


The Uimted States District Court, Northern District 
of California, Southern Division 
No. 35867 


ODMATA STORY, 
Plaintiff, 


VS. 
JEAN DOBLIER, et ail., 

Defendants. 
Before: Hon. Oliver D. Hamlin, Judge. 


TRANSCRIPT OF PROCEEDINGS 
December 30, 1957 
Appearances : 
For the Plaintiff: 
LEWIS, SCHER € FERNANDEZ, By 
WILLIAM J. FERNANDEZ, ESQ. 


Kor the Defendants: 


O. VINCENT BRUNO, ESQ. 
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The Clerk: Oleta Story versus Jean Dobler, for 
ial. 

Mr. Fernandez: Ready for the plaintiff. 

Mr. Bruno: Ready for the defendant, and at this 
time | would like to request the Court, pursuant to 
a stipulation, that the affirmative defense rehef 
which is alleged im the answer of the defendant, be 
tried prior to any trial on the merits, which T think 
would make a sensible proceeding. 

The Court: Is that agreeable, counsel ” 

Mr. Fernandez: Agreeable, your Honor. 

Mia. Bruno: Shall we proceed, vour Honor? 

The Court: Yes. 

Mr. Fernandez: If the Court please, William J. 
Fernandez, attorney for the plaintiff. If the Court 
please, I would lke to make one preliminary state- 
ment for the record: 

I beheve it is the usual rule in cases dealing with 
compromises and releases to show in some manner or 
other that you have made an offer to return the 
amount received. In this case, we have received $100. 

However, on the basis of our theory of the case, it 
is this, that we are not attempting to avoid the con- 
tract which has been made, but are trying to show 
that we did not make the contract which we appar- 
ently made. [3*] 

In other words, we believed when we signed the 
release that we were only releasing our collision 
damages and not our rights to any injuries to our 
body, and on that basis and on the basis of civil 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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California cases which I have read, it is not neces- 
sary to make a tender of the amount received. 

However, with this understanding in mind, for 
the record I make the official tender in Court to re- 
turn the $100 that we got for the collision coverage— 
for the record. 

The Court: All right. 

Mr. Fernandez: Will you take the stand, please, 
Mrs. Story? 

Mr. Bruno: And the burden of proof is on the 
defendant, isn’t that correct? I think the defendant 
should proceed. 

The Clerk: State vour appearance for the 
record. 

Mr. Bruno: O. Vincent Bruno, attorney for the 
defendant, Jean Dobler. 

As a preliminary statement, vour Honor, I would 
like to outline just verv bnmefly what occurred in 
this matter so that it may have a little more con- 
tinuity for the Court: 

At the outset, it would be clear that an automobile 
accident occurred at the Greenbrae intersection in 
the rural section of Marin County, in the State of 
Califormia, on October 2, 1955, at approximately 
9:00 o'clock p.m. 

The evidence is rather clear that in the one car [4] 
being operated by Thurman B. Story, the husband 
of Oleta Story. the plaintiff im this proceeding, was 
driving Oleta Story, the plaintiff, together with 
some children. The other vehicle 


The Court: You say that the car was driven by 
the husband of the plaintiff? 
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Mr. Bruno: Yes, vour Fonor. And the plaintiff 
was riding in the car. 

The driver I represent, Jean Dobler, is an Army 
nurse stationed in Marin County at the time, and she 
is now, meidentally, stationed in Germany, struck 
the rear of the vehicle of Mr. Story. This occurred 
on October 2, 1955, and [ think it will become clear 
that on November 29, 1955, almost two months fol- 
lowing the accident, a general release of all claims 
for personal injuries and property damage was 
signed by Mrs. Oleta Story, the plaintiff in this case. 
She was paid the sum of $880.80 as consideration 
for the release, which sum has never been offered 
back to the defendant until this morning, a few 
minutes ago, and whieh offer IT feel is a little late 
under the adjudicated cases. 

Now, with reference to the law, I assume your 
Honor would prefer to hear the evidence first rather 
than argue the law. 

The Court: Well, no, I would rather hear vour 
theory first so that maybe I can understand the evi- 
dence a little better. [5] 

Mr. Bruno: All right, vour Honor. 

Now, this is a general release, which I think the 
evidence will clearly indicate that it could be stipu- 
lated to, that Mrs. Story signed, and that she signed 
it at a time when she was of clear mind, she under- 
stood it. she could read it, and she had ample oppor- 
tunity to read the release. 

The evidence will show the release came in the 
mail from her own Insurance company. 
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It will be shown in the evidence that the defend- 
ant, or the defendant’s own insurance carrier or the 
defendant’s agent, had absolutely nothing to do with 
Mrs. Story signing this release, that they never had 
any contact with her at all. She received this release 
of claim in the mail, and she signed it and had her 
husband sign it, and sent it back and subsequently 
received the consideration called for in the release. 

The sanctity of a release under the law of the 
State of California is too obvious for me to go into, 
I think, your Honor, and the possible defenses that 
the plaintiff has against the effect of this release 
would seem to me to be, as developed by the inter- 
rogatories and the deposition of the plaintiff, to the 
general effect that she didn’t know what she was 
signing. She doesn’t claim any fraud, she doesn't 
claim any duress, she doesn’t claim anv unfairness, 


over-reaching. She doesn't elaim any act whatsoever 


on the part of the defendant or defendant’s agents. 

She claims merely that, apparently, she didn't 
know what she was signing. 

The evidence will clearly show that she knew she 
had sustained a whiplash injury of the neek, and I 
think it’s a minor one, at the time the accident oc- 
eurred. And the evidence will show that she signed 
a report indicating she had sustamed a whiplash 
jury of the neck on October 4, two days after the 
accident, and signed this release willingly on No- 
vember 29, 1955. 

The release is duly witnessed by two witnesses, 
both of whom I belheve were residents of a motel 
where the Story’s were staying in Marin County at 
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the time, and the signatures were notorized by a Mr. 
Rutledge, a notary public, whom we have never been 
able to locate, but I don’t think there is any question 
about it, about the acknowledgment of the signa 
tures. 

So the only defense that apparently is going to be 
presented is either that she didn’t know the extent 
of her injuries, supposing she were injured at all, 
which the evidence will show is not true. 

secondly, according to the statement of Mr. Fer- 
nandez, that the plaintiff did not know what she was 
signing. 

In California, there are two general defenses to 
the effect of a release, and the law is in conformity 
throughout the United States on the subject. 

Generally, one, that there was no release at all [7] 
because of some fraud, duress, or over-reaching in 
the first instanee, in which event vou have a case of 
the release being void ab initio—at the outset there 
never was a release, never was a contract, or there 
was such a mutual mistake of fact—mutual mistake 
of fact—that there was never anv meeting of the 
minds of the parties. 

This apparently does not apply to this case and 
it’s apparently not being alleged. 

The second general classes of cases are those which 
are alleged in Section 1,689 of the Civil Code of the 
State of Califormia, which provides that a party 
may rescind a contract, including, of course, a re- 
lease, in six specific instances, one being where con- 
sent was obtained by mistake or fraud, duress, un- 
due influence, and where this fraud and undue in- 
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fluence, and so forth, was exereised by the defendant, 
by the other contracting party, or through his com- 
phanee. 

And the second general category 1s where, through 
the fault of the party against whom the decision is 
sought, there has been a mutual mistake of fact. 

That is the second eategory. 

The third category, if the consideration fails at 
the outset. 

The fourth category is where consideration fails 
after the contract is made, a failure m considera- 
tion; the fifth category bemg where there is consent 
of all parties, [8] and the sixth being under cireum- 
stances outlined in Sections 1785 and 1789 of this 
Code. And those sections, your Honor, I know are 
not applicable. I can’t refer the Court to the exact 
language of those. 

Apparently what 1s being claimed here is the fact 
that there was some sort of mistake, but it was a 
unilateral mistake, a mistake on the part of plaintiff 
herself and no one else. There is certainly no mis- 
take on our part. We clearly understand what was 
done, and clearly appreciated the fact and were 
satisfied with the result. So that there was no mutual 
mistake. 

The release, the evidence will show, 1s written in 
plain English. It’s a release of personal injuries and 
damage to property, loss of services, medical ex- 
penses, Joss of damages of every kind, and it spe- 
cifically states that the releasor has read and clearly 
understands everything im the release. 

The release clearly states that, ‘“‘The foregoing 
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release has been carefully read, we know the cvon- 
tents thereof, and sign the same as my own free act, 
and have net been mfluenced in making this settle- 
ment by any representation of the party or parties 
released.”’ 

So 1f a mutual mistake in fact, or a mistake of 
fact, is alleged, they have failed for that reason. If 
it is a unilateral mistake, that is no defense—no de- 
fense at all. [9] 

The second point, since this is the type of case 
where rescission must be had under the law, there 
has never been any rescission. We have never re- 
ceived an offer back of the $100. We received it 
today in Court, which is certainly too late because 
the rights of the plaintiff are fixed as of the date of 
hling the complaint and the time the defendant filed 
its answer. 

The rights are not fixed as of this time, so that 
the reseission required under the Civil Code must 
have been exercised before. And that I say because 
of the specific provisions of Section 1691 of the 
Civil Code of the State of California. This is a new 
section. 

Reseission i 1691 of the Civil Code, vour Honor, 
specifically provides that rescission, when not effected 
pursuant to a consent of all parties, can be aceom- 
plished only by the action on the part of the reseind- 
ing party of reasonable diligence to comply with the 
following rules. And this is the way rescission Is 
accomplished. 

One, when the rescinder promptly upon the dis- 
covery of the facts—when you rescind promptly 
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upon the discovery of the faets which entitle you 
to reseind. 

Well. the aecident occurred November 2. 1955. 
The release was signed on November 29, 1955, and 
we get a purported release here in December, 1957. 
T think that that does not fall within the category 
of “reasonable diligence’? to exercise [10] the right 
of rescission that is required. 

Secondly, in order to exercise this right of rescis- 
sion, he must restore to the other party evervthing 
of value which he has received from him under the 
contract. Which has never been restored—$100, as 
Mr. Fernandez savs. and f sav it is €380:80. That has 
never been restored to the defendant. 

[ say. therefore, to vour Honor, that that is our 
theory of the law. Some of it is. of course, anticipa- 
tory beeause I don't know precisely the defense 
being proposed by the plaintiff. IT assume it 1s what 
counsel has stated, that she didn't know what she 
was signing. If that is the defense, and if this is con- 
sidered an opening statement, | would think I could 
submit the matter merely on the argument now, be- 
eause as a matter of Jaw, even if proved that she 
didn't know what she was signing although she had 
an opportunity to read it, that would be no defense. 

Mr. Fernandez: I have an opening statement to 
make. I only made that prior statement to comport 
with one small segment of what I thought the law 
was. I believe some of the facets have been stated, 
but | think they need further amplification. 

This accident which occurred was a rear-end tvpe 
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of collision. We were rear-ended by the defendant. 
We were stopped at an intersection. At all events, 
to an outsider [11] looking at the case, it would 
seem to be a ease of Hability on the side of the de 
fendant. 

Now, in our evidence we will trv to show that the 
negotiation for this entire release which was signed 
and whieh counsel has a copy of was conducted he- 
tween Mrs. Story and her insurance company. It 
was her understanding through her conversations 
with her insurance company that when she signed 
the papers she was giving up only her rights in so 
far as claiming back the $100 deductible which she 
had to pay to repair her automobile. 

Now, we will show by testimony that the $330 and 
so many cents which forms the consideration for 
this release of all claims was the property damage, 
the cost of repairs to the Story automobile. 

We will further show that the release, mght on 
its face, it shows that the Insurance company, the 
American Insurance Company, was Mrs. Story’s 
own insurance company. Thev signed the release also 
releasing any claim they had to property damage. 

Now, it is our position that when Mrs. Story 
signed this release, she understood it to only cover 
anv claim she may have had against the defendant 
on her automobile collision—excuse me, for her 
property damage. When she signed it for her com- 
pany, it was necessary for her company to have this 
release in order that it could collect back its prop- 
erty damage [12] claim. She did not think that she 
Was signing away all of her mghts, because at the 
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time the release was signed, as counsel has pointed 
out, she was suffering physical injury. She was suf- 
fering pains to her neck. Whether minor or major, 
she was suffering them, and she did not intend to 
give up any claims she had to her physical trouble. 

Now, on this state of facts, I present my theory 
of what the law is, what the law of California states 
on this particular type of thing. 

Initially, under the Civil Code of California, Sec- 
tion 1550.7, that it is essential to the existence of a 
contract that there should be parties capable of con- 
tracting, that there be consent, et cetera. 

Now, the important point is this, that there should 
be consent. 

The next step, the essentials of consent: ‘‘The 
consent of parties to a contract must be free, mutual 
and communicated.’’ 

This is Section CCC-1565. 

Section 1567 says: ‘‘ Apparent consent, when not 
free. Apparent consent is not free when obtained 
through menace, fraud, undue influence or mistake.” 

Now, Section 1577 is called, ‘‘Mistake of Fact. 
Mistake of Fact is mistake not caused by neglect of 
a legal duty on the part of the person making the 
mistake, and consisting [138] of an unconscious 
ignorance or forgetfulness of a fact that is material] 
to the contract; or, two, belief in present existence 
of a thing material to the contraet which did not 
exist during the past existence, or such a thing 
which has not existed.’’ 

Now, counsel points out that this nnstake could 
be either mutual or unilateral. He claims it is 
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unilateral, and he says that under that state of facts 
the law of California says you can't recover, 

Well, [ beg to differ with him. 

Aceording to the case of Forest Lawn versus De- 
Jarnette, 79 Cal. Ap. 601, and Lepper versus Rat 
terre, 98 Cal. Ap. 245, and also Civil Code 1576, 
unilateral mistake is sufficient to rescind the con- 
tract. 

Now, I have gone further than that, vour Honor. 
I have researched several cases on the particular 
theory that we are going under, and | think that 
the leading case or the earliest case that | can find 
in California is the case of Mever versus Haas, 126 
Cal. 560. In this case, the plaintiff signed a release 
for $25, which he thought covered loss of time only, 
but which actually released all claims. The Court 
held that the release could be voided. In other words, 
there was a Jury trial and findings of fact that this 
was so, and on the trial the Court said that the re- 
lease could be voided. 

Now, there are other cases to the same effect. One 
which I think is closely in point to this case is 
Ravnale versus [14] Yellow Cab Company, 115 Cal. 
Ap. 90. The case is where the plaintiff signed a re- 
lease for $45 for her damaged coat, believing it cov- 
ered only the damages to the coat. The Court held 
the release was void because there was no contract 
beeause the minds never met, or at most, no contract 
bevond the boundaries of mutual intent. 

Now, there are other cases. Tyner versus Axt, 113 
Cal. Ap. 408. This is a case where the plaintiff 
signed the release believing the settlement was only 
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for medical bills. She did not understand it was in- 
tended to effect a general release for the defendant. 
Held, a finding of fact, that the release could he 
voided was sustained by the evidence, and they fol- 
lowed the ruling of Smith versus Occidental, 99 Cal. 
+62. 

The Court: You seem to be awfully far back in 
your cases there, counsel. 

Mr. Fernandez: I am working my way up, your 
Honor. 

The Court: I haven’t heard of a Cal. Ap. 2d or 
a Cal. 2d vet. 

Mr. Fernandez: Here is a real recent one: Jordan 
VQEUSeee.. ..e.. , 23 Cal. 2d 469. Releases signed 
by the plaintiff. This is a husband and wife situa- 
tion. 

The plaintiff’s father who had signed the release, 
had gotten to the 7th grade. He knew the settlement 
was final and was satisfied with it, but did not know 
that he had a right to anything except the items 
for funeral expenses and time lost, [15] which were 
the only subjects of discussion, and as he thought 
that those were all that the releases covered, held 
that the release could be voided. 

Mr. Bruno: You are not quite citing that page 
correctly. 

Mr. Fernandez: Well, there was probablv some 
more if you want to cite it. [ just took a bmef 
capsule. 

Mr. Bruno: The jury told the plaintiff that was 
all he was entitled to. 
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Mr. Fernandez: I think it was also on the ground 
of mistake, as I recall reading the facts. 

Here's another one, Weiztetn versus ‘Thomason, 
3+ Cal. Ap. 2d 554. Plaintiff signed a release he- 
heving it was only for payment for auto repairs 
and medical to the date of the release. Held, a party 
signing an instrument will not be held by it unless 
he assented to it, and if he did not in reality assent, 
such want of assent can be shown in order to avoid 
the effeet of his signature. 

Here is another case which I think is very in- 
teresting: Mairo versus Yellow Cab Company, 208 
Cal. 350. 

The lower Court directed a verdict for the de- 
fendant. It appeared that in this case the plaintiif 
signed thiee releases, and the plaintiff testified that 
he thought the first release was im order that he 
nught be operated upon, the second release was a 
release for a new suit, and the third release [16] 
vas a release for wages. The Court held it was a 
question of fact to determine whether the plaintiff 
knew or didn t know what he was signing, and, if 
he didn’t know, the releases were void. 

I have got a few other citations. 

The Court: Well, let’s proceed. I wanted to vet 
your theories of counsel on either side. 

Myr. Fernandez: Just one final point, vour Honor: 
Counsel states that it 1s necessary to make a tender 
early in the game. Well, I don’t think California 
law required that it be made too early. I think it 
ean be made at the time of trial. 

However, on the basis of our theory, and on the 
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hasis of Meyer versus Flaas and Raynale versus 
Yollow Cab Company, they state this, that in this 
particular situation where vou are trying to say, 
“We thought this contract we are talking about 
was only for one small segment of our claim, it’s 
not for all of our claim but for one small segment 
of it.’ in that particular type of factual situation 
it is not necessary to make a tender back because 
all you ave saying is, “‘Well, sure, we settled for 
automobile collision damages, ™m ie words, for 
our property damage, and so we thought we were 
making a contract and were getting back our $100 
for that, so it isn’t necessary for us to retract.” 

Now, when [ eaine into Court and made this state- 
ment earlier, I just wanted to pomt that fact out 
to vou and then go on to say if counsel wants us to 
make a formal tender of what [17] he considers 
what the Cahfornia law is, | will make it because 
IT beheve we can do it at any time. 

The Court: Well, I don’t think vou can go on 
the basis that if counsel wants vou to do something. 
I think you should do whatever vou want to do 
vourself and then let’s determine whether it is suf- 
fident or not. But J] don't think you can take the 
position that vou will only do something if counsel 
wants vou to do it. 

Mr. Fernandez: No. I wanted to be sure 1 had 
that covered under all circumstances, your Honor. 

The Court: All meht. 

Mr. Bruno: Your Honor, at this time we would 
like to call Oleta Story to the stand as an adverse 
witness under Rule 485. 
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OLETA STORY 
‘alled as an adverse witness by the defendant under 
Rule 483B, being first duly sworn, was examined and 
testified as follows: 


The Court: State your name, please. 

The Witness: Oleta Story. 

The Court: Keep your voice up so that we ean 
all hear vou, please. 


Direct Examination 
by Mr. Bruno: 


Q. Where do you live, Mrs. Story, please ? 

A. 962 Moorpark, San Jose. [18] 

@. You are the plaintiff in this case, is that 
correct, Mrs. Story ? Ae es] aoa, 

@. And vou are married to Thurman B. Story ? 

A. Yes. 

@. And he was the owner of a veluicle which was 
being operated on October 2, 1955? A. Yes. 

Q. You were a passenger in that car? 

A. Yes. 

Q. And it was involved in an accident, is that 
correct ? A. Yes. 

Q. On October 4, 1955, two days after this acci- 
dent, Mrs. Story, did you not make a report through 
Brown Brothers Adjusters of San Jose to the 
American Insurance Company ? 

A. I ealled Raines Chevrolet where we bought 
the car, because we bought our insurance there from 
an agent, and reported the damage to the ear. 

Q. All right. And at that time vou filled out an 
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(Testimony of Oleta Story.) 
accident report for Mr. Raines and for your insur- 
ance company, is that correct ? A. Yes. 

Q. I will show you a document dated October 4. 
1955, with signature, ‘““Oleta Story,”” at the bet- 
tom. and ask you to examine the document and see 
if that is not the original report that [19] was 
turned in to vour insurance company. 

A. That is my signature, ves. 

@. And do vou remember the report? 

A. No, [ don’t remember. 

That is your signature ¢ 

A. That is my signature. 

Q. All right. Do vou recall reading or filling out 
that document on October 4, 1955 % 

A. So, 1 didn’ mit out. 

Q. Who did you give the information to to fill 
out the document? 

A. To Mr. Brown, | believe. 

The Court: To who? I don’t hear you. 

The Witness: A Mr. Brown, I think, come to 
look at the car. 

Mr. Bruno: We would like to offer this in evi- 
dence, vour Honor. 

The Court: Defendant’s Exhibit A. 

(Whereupon, the accident report above re- 
ferred to was marked Defendant’s Exhibit A 
in evidence. ) 

The Court: Do you reeall where this was signed, 
Mrs. Story? 

The Witness: [I was at my sister’s house. IL 
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brought the ear from Marin County to my sister's 
house so they could look at it, and I was at my 
sister’s house on Alberta Avenue in [20] Sunny- 
‘rale—or Cupertino, actually, is what her address 
was, between Sunnyvale and Cupertino. 

The Court: Well, how did you happen to sign 
this’ Who was there? 


The Witness: There wasn’t anyone there but 
just him. 

The Court: Well, who? 

The Witness: There wasn’t anyone there but 
just this one man that looked at the car to see the 
extent of the damages to the car. I thoughi it was 
someone 

The Court (Interposing): Well, your husband— 
it starts out that the name of the insured is your 
husband, Thurman Bb. Story. 

The Witness: Yes. 

The Court: Was he there? 

The Witness: No, he was working. He was in 


Marin County working. 

The Court: You say this was some man from 
Brown Brothers ? 

The Witness: Well, 1 thought from my insur- 
ance company. Now, I don’t know where he was 
from. I reported the accident to my insurance 
company. 

The Court: And who was that? 

The Witness: Well, I called Raines Chevrolet 
and talked to the agent there and reported mv acci- 
dent. Thev have [21] an agent there. We bought 
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our insurance there at the time we bought our car. 

Mr. Bruno: I think, your Honor, we can stipu- 
late her insurance company would be the American 
Insurance Company. 

Mr. Fernandez: That’s right, I can stipulate to 
that. 

The Court: All mght. 

Mr. Bruno: And that Brown Brothers Adjust- 
ers was handling the case for her insurance com- 
pany, that is what I mean. 

The Court: All right. 

Mr. Fernandez: And what she remembers is a 
fellow named Brown. 

Mr. Bruno: Yes. I say we will stipulate to that. 

Mr. Fernandez: Yes. 

The Court: <All right, proceed. 

Q. (By Mr. Bruno): Mrs. Story, at the time 
vou completed this report, you had some pain in the 
neck area, 1s that correct ? 

A. Had a tertific headache, yes. 

Q. You had a terrific headache and you also 
had pain in the neck? 

A. And I was terrifically nervous. 

@. And vou filled out this form on the back 
here where it says, ‘‘ Personal Injuries,’’ you said, 
“Whiplash’’? [22 Ae ‘No, 3} dadt 4, 

Q. Well, vou had somebody put down ‘‘whip- 
lash "*? 

A. No, I didn’t say anything about a whiplash. 

Q. Who put that down there, then’? 

A. I don’t know. 
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Q. Was it there when vou signed the document ? 

A. I told them that my neck popped and I had 
a terrific headache, but I didn’t put anything down 
there. All I did was put my name. 

Q. You read this document before you stened it ? 

ay Wo; P-didn’t. 

Q. Well, nevertheless, the fact 1s vour neck hurt. 
your head ached, and you knew that vou had some 
injury on October 4, 1955, two davs after the acei- 
dent, 1s that correct ? 

A. Yes. On October 3, I couldn’t get out of bed. 

Q. October 3, you spent the entire day in bed? 
That is two days after the accident, is that correct? 

m TNatis meht. 

(). And you were highly nervous the day after 
the aeeident, isn’t that correct? 

A. Iwas highly nervous the day of the aecident, 
directly after the accident. 

Q. And you had pain in the back of vour head, 
right at the base of the skull, that ran into your 
neck and gave you a headache, too, isn’t that cor- 
rect ? [23] 

A. It come to the front of my head. 

The Court: A little louder, please. I can’t hear 
you. 

The Witness: It come to the front of my head. 

@ (By Mr. Bruno): Now, ma’am, you never 
dealt, did you, with Jean I. Dobler or any agent or 
anyone claiming to be the agent or representative 
of Jean Dobler, is that correct? 

a Dhiat’s correct. 
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@. The only one you ever dealt with in this 
transaction was your own Insurance company ? 

A. That is what I was under the understanding, 
ves. 

A. AIM! right. 

Mr. Bruno: I think I have the original here. 
You have seen this? 

Mr. Fernandez: Yes. 

Q. (By Mr. Bruno): Iam going to show youa 
document entitled, ‘‘Release of All Claims,’’ dated 
November 29, 1955, and signed ‘‘Therman Story 
and Oleta Story,’’ and acknowledged by a Mr. Rut- 
ledge apparently as a notary public, and ask you if 
vou recognize that document. 

A. I recognize the signature. 

Q. Is that vour signature and that other signa- 
ture that of your husband ? A. Yes. 

Mr. Bruno: I would lke to offer this [24] gen- 
eral release into evidence, your Honor. 

The Court: Defendant’s Exhibit B. 


(Whereupon, the general release was ad- 
mitted into evidence as Defendant's Exhihit B.) 


Q. (By Mr. Bruno): Mrs. Story, from whom 
did vou receive this release? 

A. You mean who mailed it to us? 

QM. You received it in the mail, is that correct? 

A. T received it in the mail. 

Q. Did you get it from Mr. Raines, vour in- 
surance broker? 


Oleta Slory 


Ce 
= 


(Testimony of Oleta Story.) 

Mr. Fernandez: I don’t think Mr. Raines is an 
insurance broker. 

The Witness: No. 

The Court: You got it in the mail? 

The Witness: We got it in the mail. 

The Court: Was there a letter accompanying it / 

The Witness: There was just a short note in it 
that we were to take it before a notary and sign it. 

The Court: Was the note typed ? 

The Witness: Yes, it was typed. 

The Court: And was there a signature to that? 

The Witness: There was, but I don’t remember 
the signature to it. 

The Court: Do vou know what happened to that 
note ? 

he Wiiness: No, L don't. .1 don*thave ut. [25] 

@. (By My. Bruno): By whom was the note 
srened ? iveeiecdon telaiesn 

Q. Do vou recall that it came from the Raines 
office or from the American Insurance Company ? 

A. It came from the Raimes office. 

The Court: From whose office ? 

The Witness: Raines Chevrolet. 

The Court: How do you spell that? 

The Witness: R-a-i-n-e-s, [ beheve. 

Q. (By Mr. Bruno): That is Otis Raines, isn’t 
that right ? A. Yes, [ think so. 

Q. He is the man who sold you vour insurance ? 

A. Well, they have an agent there that sold it 
to us. He didn’t sell it to us direct, I don’t beheve, 
but we bought it at his place of business, yes. 
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Q. When you bought the car, vou bought the 
car and the insurance together? Ae Ves 

Q. Now, you don’t have that note you received 
from Mr. Raines’ office, is that correct? 

A. “No, Ident. 

@. And all you recall it says is that you should 
read it and sign it before a notary public? 

Ma. Fernandez: That isn’t what she said. [26] 

Mav. bruno: This is eross-examination. 

The Witness: No, I remember that it said to 
have it signed before a notary public. 

Q. (By Mr. Bruno): What? 

A. I remember that it said to have it signed be- 
fore a notary. 

Q. Now, Mrs. Story, you received that at home, 
is that correct? A. Thateis tigi: 

Q. And nobody told you that it had to be back 
at a particular time, is that correct? 

A. Well, [| have the understanding 

Q. No, just answer the question. 


Did anybody tell you it had to be back by a par- 
ticular time? 

A. Immediately, or by return mail, something 
hke that. 

Q. Did you have plenty of time to read the doe- 
ument ? 

A. I did, yes. T could have read it. 

Q. And was Mr. Story at home at the time? 

A. No, he was working. 

Q. Did vou sign the document before vou took 
it to Mr. Story’ 
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A. No, I picked him up on the job. | went out 
on the job and picked him up and we went before a 
notary and signed it. 

@. The same day you received the  doeu- 
ment? [27] 

A. I think so. 1 am not sure. 

Q. And you went. before Mr. Rutledge, and that 
would be on November 29th ? 

A. It was a woman. 

Q. Her last names was Rutledge, apparently, is 
that correct ? A. I suppose. 

The Court: Where is she? 

The Witness: In San Rafael. I don't know the 
exact street that she was on. We weren't too fa- 
mihar with San Rafael. 

The Court: Did you know her? 

The Witness: No, I didn't know her. 

Q. (By Mr. Bruno): And you also had a Mrs. 
Don Bowen and a Dorothy MacDonald witness 
your signatures, 1s that correct ? 

A. The next morning I asked them if they would 
sien if. 

Q. And they were folks who hved there in the 
motel where vou were staying? 

A. Mrs. Bowen. owned the motel. 

Q. Mrs. Bowen owned the motel? And you 
signed this free from any duress? Nobody forced 
you to sign it? 

A. No, I wasn’t forced to sign it. 

Q. Nobody tricked you into signing it? 

A. Well, I don’t know whether vou would eall 
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it a trick or not. I didn't understand it. I thought I 
Was signing it for my insurance company. [28] 

Q. Well, now, ma’am, you read English, don't 
vou! &. Lado, yes. 

Q. This isn't a very long document. Do you mean 
to tell the Court you didn't read this document? 
It’s short, Just two or three paragraphs. 

A. ‘No, I didn’t read it 

Q. Will you read it and see if vou can read it 
now and understand it? 


(Witness reading document. ) 


Have you read it / A. Yes. 
You understand it, don’t you! 
1 understand it all right. 
As I understand, nobody forced you to sign 
the document? 
A. No, no one forced me to sign it. 
@. And you had ample opportunity to read the 
document ? 
A. Well, 1 had an opportunity to read it, yes, 
but I was just trusting my msuranece company. 
The Court: You what? 
The Witness: The conversation that I had on 
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the phone. I had a conversation with a Mr. Brown 
on the phone, and he said they were sending the 
papers to us to sign and to take them before a 
notary and sign them, and to return them to them, 
and | was under the understanding that it was 
papers for them to collect their money for having 
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our car fixed, and so I just [29] took the papers 
and signed them. 

Mr. Bruno: I move to strike out that portion of 
the answer which contains her understanding as not 
being responsive. 

The Court: Motion will be denied. 

Q. (By Mr. Bruno): Now, no one was present 
there at the time you signed it / 

A. No one but my husband and the notary. 

Q. And you signed it freely and willingly, is 
that correct? A, © That’s Tight. 

Q. Now, you received some money in the mail 
shortly thereafter, is that correct ? 

A. Not shortly after, no. It was several weeks 
after. 

Q. Ina matter of two weeks, I believe, vou re- 
ceived some money in the mail? 

A. I don’t believe it was that soon. It could have 
been. I don’t believe it was. 

Q. Well, you tell us. I don’t know. 

A. Iam not positive, but I think it was several 
wecks after before we received it. 

The Court: Received what? 

The Witness: We received our $100 back that we 
paid on our hundred-dollar deductible policy. 

The Court: Well, I don’t understand that. $100 
back ? 

Mhe Witness: One hundred dollars. Our policy 
was [30] a hundred dollar deductible policy. We had 
to pay that. 
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The Court: Had you already paid that hundred 
dollars? 

The Witness: Yes. 

The Court: Before November 29th ? 

The Witness: Yes. We had to pay that to get 
our car fixed. 

The Court: And who had you paid the hundred 
dollars to? 

The Witness: Raines Chevrolet. 

The Court: All right. 

Q. (By Mr. Bruno): Then you received this 
$100 back in the mail and the check was from your 
own insuranee company, the American Insurance 
Company, 1s that correct? A. Yes. 

Q. Before that, you received a check for 
$330.80, isn’t that correct, which they asked you to 
endorse and send back to them, do you remember 
that? 

A. Yes, because they paid two hundred and some 
dollars for having the car fixed. 

Q. Please answer the question first. 

A. Yes. 

@. tsn’t that true? A. Yes. 

Q. In other words, about two or three weeks 
after you [31] signed this release, you received a 
check from Mrs. Dobler’s Insurance company ? 

A. No, it was mailed from our insurance com- 
pany to us. 

Q. But the check was that of Mrs. Dobler’s in- 
suranee company, United Services Automobile As- 
sociation, isn’t that correct ? 
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A. jam not sure. Possibly it was. 

Q. Nevertheless, the check was in the sum of 
$330.80, is that correct ? 

A. I don’t remember the exact sum. 

@. And you endorsed that check and signed it? 

A. Yes. 

Q. And you sent that back to your imsurance 
company ? A. Yes. 

Q. And then several weeks after that vou re- 
ceived another check from your insurance company 
for $100? A. That’s right. 

The Court: Well, now, how much time was there 
between this first check for $330.80 and the second 
check for $100.00 ? 

A. I don’t know exactly. 

The Court: Roughly? 

The Witness: ‘Two or three weeks, | would say. 

Mr. Bruno: Your Honor, I can give it to you 
exactly. 

The Court: A week or two? [32] 

The Witness: Yes, at least. 

Mr. Bruno: Would your Honor be interested in 
the exact dates on that? 

The Court: No, no, I just wanted to get the ap- 
proximate time. 

Mr. Bruno: I have a copy I can show to coun- 
sel, and I think we can stipulate as to the date she 
received the $100 check from the American Insur- 
ance Company. I have a duplicate copy of that 
check. 

January 30, 1956, a check was made out by the 
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American Insurance Company in the sum of $100 to 
Thurman B. Story and Oleta Story. 

I can get your Honor the other date, too. The 
eheck in the amount of $330.80 was made out on 
January 12, 1956, to Thurman B. Story and Oleta 
Story, husband and wife, and American Insurance 


Company. 
Q. (By Mr. Bruno): You repaid that $100 and 
eashed that check? A. That’s right. 


@. And you have never offered that hundred 
dollars back to Mrs. Dobler? 

A. Yes, it was offered back. 

Q. When? A. Before I instituted 

The Court: T don’t hear you, Madam. [33] 

The Witness: It was offered back when I called 
this case. 

Q. (By Mr. Bruno): ‘To whom? 

A. My attorneys offered it back, if I am not mis- 
taken, to her insurance company or to her, I don't 


know. 

Q. Were you present when that offer was made? 

A. No, I was not present when the ofter was 
made. 

@. Did vou ever see a letter of that type? 

A, Yes. 

Q. To whom was the letter written ? 

A. I signed the paper to that effect. 

The Court: A little louder, please. 

The Witness: I have signed papers to that 
effect. 
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Mr. Bruno: Counsel, can you show me a copy 
of such a document? | have no such deeument. 

Mr. Fernandez: It might be possible that Joe 
has it—Mr. Lewis, who got the case initially. I be- 
lieve that whatever was done might have been done 
orally. 

Mr. Bruno: The witness is speaking of a writ- 
ten document, a rescission, apparently. | would like 
to see it because I have never seen any such docu- 
ment. 

Mr. Fernandez: I know vou wrote us a letter 
asking information. 

The Court: Counsel, | cant’ hear all of vou hav- 
ing a private conversation. If it is to be of any 
value to me, [34] T would hke to hear it. 

Mr. Fernandez: Your Honor, this was handled 
initially by Mr. Joseph Lewis, and I remember Mv. 
Bruno wrote us a letter concerning this release, and 
LT believe, whether mistakenly or not. that Mr. Lewis 
had a conference with vou or with Mr. Bruno’s in- 
surance company regarding the return of the S100, 
but I don’t have any note of it in my file coneern- 
ing the fact that there was any signed statement or 
any notation that we had sent official offer to return 
the amount. 

Q. (By Mr. Bruno): Mrs. Story, the only thing 
you ever signed for Mr. Lewis was the complaint 
starting this law suit, isn’t that correct? 

A. No, I have signed some more documents. My 
statements that I gave him. 

Q. You never signed any document whatsoever 
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offering back or tendering back a hundred dollars 
to me, to the msurance company, or to Jean Dobler, 
isn’t that correct? 

A. Yes, I have signed such a statement. There 
is a statement in my files that I have signed it 
Where I offered a hundred dollars back. 

@. You mean it was in a written document? 

A. Yes. | 

Mr. Bruno: I can state to the Court as an officer 
of the Court that I have no knowledge of any such 
document, and I challenge counsel to produce a copy 
Of Tn Roa 

Mr. Fernandez: You can challenge me, but J 
don't have it. 

Mr. Bruno: You have the whole file there, don’t 
vou? 

Mr. Fernandez: I do, yes, but—(remainder of 
statement inaudible to the reporter). 

Q. (By Mr. Bruno): Did you ever put the hun- 
dred dollars into your attorney’s office? 

A. No. My attorney was handling it for me and 
I signed the paper. He showed me the paper and 
J signed it. 

Q. Well, did you ever produce the hundred 
dollars? Did you ever have a hundred dollars ready 
for the return ? 

A. He never asked me for it. 

Q. It is true, Mrs. Story, that no one from my 
office and no one from the United Services Automo- 
bile Association, any representative of Mrs. Dobler, 
Mrs. Dobler herself, or any agent of Mrs. Dobler, 
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ever communicated with you, talked with you, con- 


cerning this subject ? fe. No. 
Q. Concerning a settlement ? A. No, 


Mr. Bruno: Thank you. I have no further ques- 
tions. 
Mr. Fernandez: 1 have some questions, your 
Honor. [36] 
Cross-Examination 


By Mr. Fernandez: 


Q. Mrs. Story, do you know approximately how 
much were the automobile repairs on this car that 
was damaged ? 

A. Three hundred and some dollars. The amount 
of the check that he mentioned. 

Q. Now, to what grade did you get in school, 
Mis. Story ? A. To the eighth grade. 

Q. Now, at or around the time when you signed 
this agreement—let ’s put it this way: 

Between the time of the accident and the time 
that you signed the agreement, did vou have the ad- 
vice of any attorney? De, No. 

Q. When you signed this agreement, what was 
your understanding concerning it? 

Mr. Bruno: Objected to, your Honor, upon the 
¢round that it calls for evidence attempting to vary 
the terms of the written document. 

Mr. Fernandez: We are trying to show that the 
document isn’t what it purports to be, that there 
was a mistake of fact. We are trying to show what 
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this contract actually is and what the parties under- 
stood it was. 

The Court: I think you might be entitled to 
show events that occurred prior to the time of the 
signing of the document. [37] 

Mi. Fernandez: All right. 

The Court: Let’s see what those are. 

@. (By Mr. Fernandez): Now, you had two 
conversations with a person from vour insurance 
company? [ beheve bis name was Mr. Brown, is 
that correct ? &. dfas. 

@. Now, at the time you first talked to this per- 
son that we will call Ma. Brown, that was at tie 
home of your sister in Sunnyvale, was it? 

A. Yes, when he looked at the ear. 

Q. And vou had already called up the Raines 
Chevrolet people and told them about the accident ? 

A. Yes. 

Q. How many days after the accident was it 
that vou first talked to Mr. Brown? 

A. The second day after the accident. 

Q. Did you know that he was from the Amer- 
can Insurance Company, your insurance company ? 

A. No, I didn’t know actually. I assumed he 
was because he was sent out to look at the ear. 

QM. Now, what did he tell vou conecernme how 
much you would have to pay to repair your automo- 
bile? 

A. He said we would have to pay a hundred 
dollars. 
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Mr. Bruno: I object to that on the ground it 
calls for hearsay testimony, your Honor. [38] 

The Court: No. It may be a type of hearsay, 
but in order to establish her state of mind, [| think 
she is now testifying what would be told to her. 

Mr. Bruno: As | understand the ruling, your 
Honor is allowing the testimony merely to show her 
state of mind rather than for the truth of the mat: 
Tae ¥ 

tiie Cour: Paat’s all. 

Mr. Fernandez: Could you repeat the question, 
please ? 

(Question and answer read by the reporter.) 


Q. (By Mr. Fermandez): What kind of poli¢ey 
of insurance did you have concerning collision re- 
pairs to vow car? Was it a one hundred dollar 
deductible policy ? A. Yes. 

The Court: Now, those things are generally 
understood, but I think you should spell it out as 
to what that means, counsel. 

Q. (Mr. Fernandez): In other words. Mrs. 
Story, your insurance covered repairs to vour car 
only for damages over and above a hundred dollars? 

A. That’s right. 

Q. And vou had to pay vourself the first hun- 
dred dollars? A. Yes. 

Q. Now, did you say anything to him when he 
told you you had to pay this hundred dollars to 
have your car fixed? 

A. Well. I told him that J didn’t understand 
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why we had [39] to pay a hundred dollars when she 
run into us, and he said, well, her insurance com- 
pany was an out-of-state Insurance company. 

The Court: Her what? 

The Witness: Her insurance company was an 
out-of-state insurance company. 

Mr. Bruno: Your Honor, I move to strike the 
last question and the last answer on the further 
ground that, first of all, it does call for hearsay 
evidence and your Honor has ruled on that, but I 
want to object on the further ground that even. if 
it tended to prove the state of mind of the witness 
at the time she signed this document, this would be 
an immaterial piece of evidence on the ground that 
it just tends to show a unilateral state of fact, 
which it is clear in the law is not an excuse for 
rescission of a contract or for voidance of the re- 
lease. 

The Court: Overruled. 

Mr. Fernandez: Where were we? What was my 
last question before that objection, please ? 


(Question and answer read by the reporter. ) 


Q. (By Mr. Fernandez): Does that complete 
vour answer? A. Y@s: 

Q. Now, did you have another talk with Mr. 
Brown again, or this person you believed to be Mr. 
srown ? A. Yes. [40] 

Q. ‘This was a telephone conversation ? 

A. Yes. 
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Q. Did you ask him or did he tell you about 
some papers he was going to send you ? 

A. Yes. 

Q. What did he tell you concerning the papers? 

&.~ Well he said that—— 

Mr. Bruno (Interposing): Let the record show 
the same objection. 


The Court: Same ruling. 

Q. (By Mr. Fernandez): Go ahead. 

A. He said that he was sending us these papers 
to sign and for us to sign them and send them back 
to them so that they could receive their money from 
her insurance company. 

Q. What did vou say when he told you this con- 
cerning what you were signing, the papers he was 
sending you ? A. Well, T thought 

Mr. Bruno: Objection. 


The Witness: I thought it was so they could col- 
lect what they had been out 
Mr. Bruno (Interposing): Mrs. Story, please. 


Your Honor, I think that is completely incom- 
petent, irrelevant and immaterial, what she thought, 
because the theory of meeting of minds under con- 
tract was drawn out years ago. It 1s what is defi- 
nitelv stated in the written word that counts. [41] 

The Court: Well, we haven’t gotten to that vet, 
have we? 

Mr. Bruno: Well, what she thinks I think would 
be irrelevant, or what she thought. 

The Court: Overruled. 
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Mr. Fernandez: Will you repeat the last ques- 
tion that was answered ? 

The Court: I think, counsel, if you will go into 
this telephone conversation a little more in detail, 
please, that she had with this Mr. Brown, the sec- 
ond conversation ? 

Mr. Fernandez: Okay. 

Q. Now, where were you when you had this 
telephone conversation with Mr. Brown? 

A. Marin Motel. 

The Court: At where? 

A. At the Marin Motel. 

The Court: Marin Motel? A. Yes. 

The Court: Was that vour permanent place of 
residence ? 

A. That is where we were living at the time, ves. 
My husband was working on a job in Marin County. 

The Court: Working where? 

A. He was working on a job in Marin County 
at that time and we were staying at the Marin 
Motel. [42] 

The Court: How long had you been there? 

The Witness: We had been there since Septem- 
ber, some time in September. 

The Court: Of 1955? 

The Witness: Yes. 

The Court: And what type of employment was 
vour husband on at that time? 

The Witness: My husband is an operating en- 
eimeer. He operates heavy equipment. 

The Court: Was ths some construction job ? 


Oleta Story ou 


(‘Testimony of Oleta Story.) 

Lhe Witness: Yes, a construction job. 

The Court: Near where you were staying / 

The Witness: Yes. Saint Vineent School. 

The Court: What? 

Lhe Witness: I[t was at Saint Vincent's School. 

Q. (By Mr. Fernandez): Did you call Mr. 
Brown, or did he call you? A. He called me. 

Q. Do you reeall what the conversation was be- 
tween you and Mr. Brown concerning repairs to 
your automobile ? 

A. No. I remember that he said he was sending 
us the papers to sign so that they could get their 
money back that they had been out on our car 
from her imsurance company. 

Q. Did he tell you anything about vour physical 
trouble ? A. No. [43] 

Q. Did.he tell vou about anv medical Ills or 
doctor bills you might incur ? be. * No, 

Oe Omthat you had menurred? A. Me. 

Q. Did he tell you at that time if vou signed the 
papers you would get vour hundred dollar de- 
ductible back ? A. No. 

The Court: There was nothine said about vour 
eetting this $100 back in that conversation ? 

The Witness: No. The only way they ever said 
that we would get our hundred dollars back was if 
her insurance company paid all of the damages on 
the car that we would receive our hundred dollars 
deductible back, otherwise we wouldn’t. 

The Court: When was this said to vou? 

The Witness: Well, they told us that from the 
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very beginning. When they first looked at the car 
they told us that. 

Q. (By Mr. Fernandez): Now, just to go back 
for one moment. you bought your car from Raines 
Chevrolet, is that correct, in Sunnyvale ? 

“A. Ves. 

Q. And vou also got vour insurance from Raines 
Chevrolet ? ad. ep. 

@. And in your dealings with him, vour initial. 
dealings on this accident was with Raines Chevro- 
let Company. is that right, [44] or with the insur- 
ance agent of the American Insurance Company / 

A. Well, I reported it to the agent at Raines 
Chevrolet. 

Q. Now, when later on, after vou had this sec- 
ond conversation with My. Brown, you said vou re- 
ceived a letter 1n an envelope in the mail containing 
the releases that we have here, is that correet ? 

A. Yes. 

Q. Now, what was the return address on the en- 
velope ? 

A. Tt was in a Raines Chevrolet envelope. 

Q. And after vou signed the release, or after 
you signed the papers that were in that envelope— 
may T rephrase that question ? 

After vou had signed the paper that was in that 
envelope. who did you send it back to? 

A. Raines Chevrolet. 

Q. When vou signed the paper on November 
29, 1955, what did vou think vou were signing? 

A. I thought it was what Mr. Brown said T was 


Oleta Slory oy) 


(Testimony of Oleta Story.) 

signing, Just for them to eet their money back from 
the other insurance company that they had been out 
on our car. 

Q. And it was the day after vou received it 
that you mailed it back to whom? 

A. Raines Chevrolet. 

Q. Later on in the mail you got a letter with 
a check addressed to Thurman Story and Oleta 
Story and the American [45] Insurance Company, 
is that correct? 

A. Yes, it was mailed from our insurance com- 
pany. 

The Court: What is that? 1 don’t think that 
question was clear, counsel. 

Mr. Fernandez: Well, strike the question. I will 
repeat it. 

@. After vou signed the papers you received a 
cheek in the mail, is that correct ? A. Yes. 

The Coumt: Didn’t it have a letter with it? 

The Witness: I don’t reeall. 

The Court: Well, how would you know to send 
it back if it didn’t have a letter with it? 

The Witness: You mean the check back? 

ine’ Court Yes. 

The Witness: Yes, the check said just to en- 
dorse it and send it back. It was made out to my 
husband and to me and to the American Insurance 
Company. 

The Court: Well, was there a letter with it? 

The Witness: Yes, for us to endorse it and give 


it back. 
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The Court: Do you have that letter? 

The Witness: No, I don’t have. 

Q. (By Mr. Fernandez): Then you endorsed it 
and sent it back to whom? [46] 

A. To our insurance company, I think. 

Q. ‘Then a week or two after that you got a 
checix in the mail, is that correct ? 

A. Something like that. It was quite a while 
afterward. 

Q. And what was the amount of that check ¢ 

A. $100. 

@. Had you paid the hundred dollars to Raines 
Chevrolet to repair your car? An Yes! 

@. Are you still having trouble in your neck? 

Mr. Bruno: Objected to on the ground it is 
irrelevant. 

The Court: Well, counsel—— 

Mr. Fernandez: Il am not going into the detauls 
on it. 

The Court: IJ think you should. In other words, 
both of you have cited a number of authorities 
here. We are not going to do this in two bites. 1 
take it that I will have an opportunity to read the 
authorities after the matter is over, but I think 
you should go—If you are finished with your proof 
about the velase now, if you then desire to go into 
the personal situation, which would be onlv im- 
portant if the release issue is determined in your 
favor: 

Mr. Fernandez: Yes. 

The Court: Tf it isn’t determined in your [47] 
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favor, why, it will not be of any importance; but 
we will do it all at one time and then the Court 
will have an opportunity to look at these authori 
ties and digest them. 

Mr. Bruno: In that respect, your Honor, | am 
sure what your Honor says is a desirable thing, 
but that is not what I had in mind when I ob- 
jected to 

The Court (Interposing): Well, what are we 
eoing to do—two trials? 

Mr. Bruno: The only difficulty I have is, I have 
never received a notice of time of trial in this case 


at all. I never knew the case was on the calendar 
until Mr. Fernandez and my associate happened to 
be in court here a week or two ago when the case 
was called. I don’t think Mr. Fernandez knew about 
it, either. Since they didn’t know about it, the case 
was continued until today. 

Then I got busy and I found out in the last two 
days that Mrs. Dobler, or Miss Dobler. is an Army 
nurse, was transferred from Hamilton Air Field to 
Germany. I have no deposition from her. I have 
never talked to the lady. 

And so I want to point that out to the Court. I 
am ata serious disadvantage in that respect, and at 
least I would like to consult with her or communi- 
eate with her as to her wishes in the matter before 
T proceed on the question of lability. That is why 
T thought we could try only the question of the re- 
lease and see if the rest could be obviated. Tf [48] 
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your Honor rules against us in that respect, why, 
in the meantime, of course, I can communicate with 
her and be ready in a week or two. 

The Court: I think we ought to complete the 
testimony of this witness upon all issues at this 
time, and if you then desire to have a continuance 
for the purpose of producing such testimony on the 
question of liability as you desire, we will arrange 
for such a continuance. 

Mr. Bruno: All right, your Honor. 

The Court: And we will put it over to some 
other time, but let’s finish all the issues with this 
witness at this time. 

Mr. Fernandez: For the record, 1 might also 
point out that it was partly through our ignorance 
of Federal procedure, which imght have hurt Mr. 
Bruno in this respect. Of course, Mr. Gassett and I 
were in Court on the 23rd and had this matter put 
over until today. No, I think it was sooner than 
that. Probably the 18th. 

The Court: Well, isn’t there a Notice of Motion 
to set? Wasn't that served on counsel ? 

Mi. Bruno: Yes, that was received, but we never 
received any notice of time of tmal at all, which is 
required by the rules, and I just waited patiently 
knowing it would be set, and I assumed they would 
tell us when the trial was going to be, but we just 
happened to be in Court on a criminal matter [49] 
on the 18th and found out this was set. 

That is Rule 14, your Honor—excuse me, Rule 
17 of the Rules of the Court. 
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Lhe Court: It is not m the General Rules. 

Mr. Bruno: No, it is Rule 17 of the Northern 
District. Notice of ime of ‘Trial will be served 
when the other party wasn't present at the time of 
setting, which we weren’t. 

Mr. Fernandez: Of course, you were present at 
the time of resetting. 

The Court: Was anybody present at the time of 
the setting of this case for trial ? 

My. bruno: No, we were not. 

Mr. Fernandez: Our office was, yes, but the 
other party wasn't. They were present, however, on 
the 18th when it was reset over for today. | ex- 
plained to Judge Harris it was due to our ignorance 
of the procedure. 

The Court: It was originally set for December 
18th for trial, is that right ? 

Mr. Fernandez: ‘The 19th, and on the 18th I 
was in Court and Mr. Gassett was also in Court 
at that time, and we requested that the matter be 
put over until today. 

Mr. Bruno: We were in Court on other matters. 
We just happened to be here. 

Mr. Fernandez: | was here on this matter. 

Mr. Bruno: But we were not. [50] 

The Court: Somebody from your office was here, 
and on that day received information that it would 
be tried upon the 30th of December, is that right? 

Mr. Bruno: That’s right. That is when | got 
busy. | 

The Court: All right. 
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Mr. Fernandez: Well, it is my understanding 
that we are going to cover the whole witness? 

The Court: Yes. 

Q. (By Mr. Fernandez): Mrs. Story, what was 
your occupation at the time of the aceident? 

A. Housewife. 

Q. And how long have you been so employed ? 

A. How long? 

O» Ves. A. 16 years. 

Q@. Now, you were married to Mr. Thurman 
Story, the gentleman over to my left? 

A. Yes. 

Q. And where were you living at or about the 
time of this accident? 

A. At the Marin Motel. 

Q. This was in Marin County ? A. Yes. 

Q. Now, directing vour attention to October 2, 
1955, Mrs. Story, were you living at the Marin 
Motel at that particular [51] time? A. + Yes: 

@. Did you and your husband have occasion to 
leave the Marin Motel for San Francisco on that 
day ? mx. | ee. 

Q. And what highway were vou going to take to 
get to San Francisco ? AR. 101; 

@. You were heading for San Francisco ? 

A. Yes. 

Q@. And you got onto 101 and drove in which di- 
rection ? A. South. 

Q. Just so that we understand it, Highway 101 
generally runs north and south A. Yes. 

(). near the vicinity of this accident ? 
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me © WES. 

The Court: May L interrupt vou, Mr. Fernan- 
dez? ‘The reporter has been going pretty steadily. 
We will take a short recess. 


(Short recess.) 


Q. (By Mr. Fernandez): Mrs. Story, where 
did you go to school? Was it. in Oklahoma ? 

A. In Oklahoma. 

Q. When did you come to California for the 
first time? [52] A. To lve? 

©. Wes. A. In August, 1954. 

Q. Where had you lived before that time? 

A. In Oklahoma. 

Mr. Bruno: That IT think is incompetent. irrele- 
vant and immaterial. 

The Court: Oh, I think it is shown there. new. 
Let’s go on. 

@. (By Mr. Fernandez): Now, we have come 
to the accident that happened on November 2, 1955. 

ee 

Q. Do vou recall it happened at the intersec- 
tion—at the Greenbrae intersection in Marin 
County ? A. Yes. 

Q. That is the intersection of Highway 101 and 
Sir Francis Drake Street, is that correct? 

A. TI guess. All I know is that they call it the 
Greenbrae intersection. 

Q. In other words, Highway 101 crosses the 
street at that point? A. Yes. 

Q. So we understand what we are talking about, 
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the highway at and near this intersection, Highway 
101, runs north and south? A. Yes. [53] 

Q. And you were going where? 

A. To San Francisco. 

@. And as you came up this—strike that. 

Who were you going with on this particular day? 

A. With my husband, and we had two little 
boys visiting us and we were taking them to the zoo. 

Q. Where were you sitting? 

A. On the right-hand side in the front. 

Q. And vour hushand, was he driving? 

A. Yes. 

And the two little boys, where were they ? 

A. One was between us on the front seat. and 
the other was in the back seat. 

Q@. What kind of vehicle were vou driving on 
this dav? A. 1955 Chevrolet. 

The Court: You were driving a 1955 Chevrolet ? 

The Witness: Mv husband was driving a 1955 
Chevrolet. 

Mr. Fernandez: My question was erroneous. 

Q. Who owned that particular vehicle? 

A. My husband and I. 

@. And as vou came up to this Greenbrae inter- 
section, did vou notice whether there was anv traffic 


signal there? A. Yes. 
Q. What kind of signals? Stop lghts, a sign, 
or what? A. A light. [54] 


Q. As vou approached the intersection. say 
about 300 feet away. do vou remember what the 
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color of the hghts were for traffic going southbound 
on 101? 

A. The light turned red, and we stopped. 

Q. You stopped where, before the intersection, 
at the intersection, in the intersection, or where ? 

A. We were the first car. We were stopped right 
where you normally stop at a intersection. 

Q. Can vou describe your stop? Was it sudden, 
slow, gradual, or what ? 

A. I would say just about an average stop. 

Q. Were there any cars in front of vou? 

A. Yes. 

Q. Were there any cars stopped to your right 
at the time vou came to tlis stop? 

A. Not when we come to the stop, but I think 
there was one pulled up to the side of us. 

Q. What was the color of the hight when vou 
came to a stop? A. Red. 

Q. While you were in this position of rest. was 
your vehicle struck by another car from the rear? 

m~ Yes. 

Q. How long had vou been in this position of 
rest before vou were struck? 

A. Well, I don’t know just how tong. A few 
seconds, though, [55] at least. 

The Court: How long? 

A. At least a few seconds. I don’t know just 
how long. It could have been a minute, or it could 
have been less. I don’t know just how long it was. 

The Court: What do you mean bv “a few sec- 
onds’’? How manv seconds is that? 
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Nhe Witness: Oh, I would say at least 15 to 
30 seconds. I don’t know, actually. | know that we 
were at a full stop and was sitting there waiting 
on the hight before she run into the back end of us. 

Q. (By Mr. Fernandez): Now, you were in the 


middle lane, is that correct ? A. Yes. 
@. How many lanes were southbound lanes on 
10 A. Two, I think, aren't there? 


Q. Did you ever see this vehicle that struck vou 
from the rear? A. No. 

@. J should rephrase the question: Did you see 
it any time before the accident? bus lO 

Q. What was your first knowledge that an acel- 
dent was going to happen? What was the first 
thing ? 

A. We didn’t have any knowledge of it at all 
until it [56] happened. 

@. You mean you just felt the impact? 

A. That’s right. 

Q. Was your car pushed any distance as a re- 
sult of the impact? A. Yes. 

Q. Was it pushed forward, to the side? 

A. Forward. 

@. How far was it pushed, do you know? 

A. Completely across the intersection and on 
down the highway awavs. 

QM. Do you know how wide the highway is at 
this point ? A» Nov doi: 

Q. Would vou say it was more than 40 feet, or 
less than 40 feet? 

A. ! really don’t know: 


Oleta Story 65 


(Testimony of Oleta Story.) 

Mr. Bruno: That is leading and suggestive. She 
said she didn’t know. 

The Court: Yes, she says she doesn't know. 

Q. (By Mr. Fernandez): What happened to 
your body immediately after the impact ? 

A. What happened to my bodv? 

@. Yes. 

A. Well, | went forward. It tore our front feet 
loose and threw us forward. [57] 

Q. Did any part of your body strike any part 
of the car? 

A. The front of my forehead Int the windshield. 

Q. Did you feel anything in your body right 
atter the impact insofar as pain or unusual sensa- 
tion? 

A. Yes. There was hurting right at the base of 
my skull. My neck popped and was hurting right 
at. the base of my skull. 

The Court: What? 

The Witness: Right at the base of my skull 
here. 

The Cowt: Well, what happened? You haven’t 
told me that. 

The Witness: Mv neck popped and I had a hurt- 
ing there. 

Q. (By Mr. Fernandez): Was vour head 
pushed forward at all as a result of this impact? 

A. Yes. 

Q. What happened after vour head hit the wind- 
shield ? A. T went back. 

Q. You told us about your neck popping. Was 
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there anything else in any other part of your body 
that popped or that you felt some unusual sensa- 
tion ? A. Nothing that I felt at the time. 

Q. After you were pushed across the intersection 
and got out of the car, did you have a conversation 
with the driver of the other vehicle? 

A. No, I didn’t. [58] 

@. Did you see the other people? 

A. Yes, I saw them. 

Q. Did you notice the damage to the—strike 
that. 

Did you see the other car that hit you? 

A. Yes; 1 saw it 

@. Where was the other car after you had gotten 
out of your vehicle? Where was it sitting? 

A. Tf really couldn’t tell you how far behind our 
ear. [t was behind our car, but I don’t know just 
the distance. 

Q. Was it in the intersection, to the south of 
the intersection, or to the north of the intersection ? 
Or just where in general? 

A. I don’t remember just where it was. 

@. Did vou see what the damage was to this 
other vehicle at the time you got out of your car? 

A. Not completely. I did notice that the 
front 

The Court: Please keep your voice up. 

The Witness: T did notice that the front end of 
the car was smashed in quite a. lot. 

@. (By Mr. Fernandez): Was it generally in 
the front end, though ? A. Ves: 
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Q. Did you notice where the damage was to 
your car? 

A. It was to the back end of our car. 

Q. What about the seats? Did it disturb the 
seats ? [59] 

A. Yes, they were torn completely loose and the 
steering wheel was broken in two places. 

@. Was there any other damage to the car? 

A. The controls on the heater, the heater control 
was all bent. 

Q. Was there any damage to the front end of 
the ear? A. No, no damage to the front end. 

Q. Was there any damage to the windshield that 
vou saw? Aime Nie. 

Q. After you got out of your car, did you feel 
any unusual sensation in any part of your body? 

A. Just that hurting at the base of my skull, 
and my head started hurting, and I was extremely 
nervous. 

Q. What did you do after the accident ? Did you 
go home or go on to San Francisco ¢ 

A. We went on to San Francisco, but we didn't 
even go into the zoo. We turned around and—— 

The Court: You what? 

The Witness: We didn’t even go into the zoo. 
We turned around and went home because I was 
feeling so bad and so nervous. 

Q. (By Mr. Fernandez): You were going to 
the zoo in San Francisco, I take it? A. Yes. 

Q. Why did vou go home, now? [60] 

A. Iwas feeling bad. I had such a headache and 
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I was nervous, so we turned around and went home. 

Q. Did you see a doctor—strike that. 

When was the first time you saw a doctor for 
your troubles ? 

A. I believe the first time that I went to a doc- 
tor was in September of 1956. I saw a doctor in 
December, on Christmas Day, for a headache at the 
San Rafael Hospital. 

The Court: For what? 

The Witness: For a headache. 

The Court: You saw a doctor in December of 
1955 ? 

The Witness: Oh, 1955, yes. 

The Court: For a headache, you say? 

The Witness: Yes. 

The Court: Up to that time you hadn’t seen 
any doctor at all? 

The Witness: No. 

The Court: Well, between the date of the acci- 
dent, October 2nd, up till Christmas, what had been 
your condition at that time ? 

The Witness: Well, it would come and go. I 
would have severe headaches, and then they would 
go away. 

The Court: At any time, were vou confined to 
your bed by reason of this accident? 

The Witness: With severe headaches I have 
been off [61] and on, yes. 

The Court: Well, [ am speaking of the time be- 
tween October and Deeember. Were yon confined 
to vour bed the next day after the accident ? 
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The Witness: Yes, all day. 

The Court: What? 

The Witness: All day the next day after the ac 
cident. 

The Court: Why were you in bed then ? 

The Witness: Well, I was sore all over, couldn't 
hardly—— 

The Court: And you stayed in bed that one day / 

The Witness: Yes. 

The Court: Thereafter, were you confined to 
your bed at any time by reason of the accident / 

The Witness: Only when JI had severe head- 
aches. 

The Court: And where were these headaches? 

The Witness: They start in my neck and go to 
the front of my head. 

The Court: But you didn’t go to see a doctor 
about this condition ?¢ 

The Witness: No. The first time [ saw a doctor 
was December 25th. 

Q. (By Mr. Fernandez): 19557 

A. Yes. [62] 

The Court: Where did vou see a doctor then? At 
his office? 

The Witness: At the hospital at San Rafael. 

The Court: How did vou happen to go there on 
that day? 

The Witness: My husband took me. I had such a 
severe headache, my husband took me. 

The Court: Did you get anv treatment there at 


that time ? 
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The Witness: Yes, he gave me a shot and gave 
me some kind of a tablet to take for my head. 

The Court: He gave you a shot where? 

The Witness: In my arm. 

The Court: Well, what was that for? For pain? 

The Witness: For pain. 

The Court: And vou got some tablets? What 
were they? 

The Witness: For pain. 


The Court: Like aspirin, or 

The Witness: No, thev were prescriptive. 

The Court: Codeine? You don’t know what? 

The Witness: J don’t know what it was. 

The Court: All right, did vou go to a doctor at 
any time after December 25, 1955? 

The Witness: Not until—I think it was in Au- 
eust [63] or September. | believe it was in Septem- 
ber of 1956, that I went. 

The Court: September, 1956? 

The Witness: Yes. 

The Court: How did you happen to go to the 
doctor at that time? 

The Witness: Well, I had been having pain all 
the time, and it was getting worse, and it had gone 
down into my right arm and I was losing the use of 
my right arm, and my sister kept on at me to go to 
the doctor and I finally went. 

The Court: What doctor was that? 

The Witness: Dr. Besson at Sunnyvale. 

The Court: Were you living there in Sunnyvale 
at that time? 
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The Witness: Yes. 

The Court: After the accident, how lone did you 
live at the Marin Motel before you moved away ? 

The Witness: It was the last part of January 
or first part of February that we went back to 
Sunnyvale. 

The Court: All right. Now, when vou saw this 
doctor in September, 1956, did you get any treat- 
ment at that time? 

The Witness: Yes. 

The Court: What? 

The Witness: He gave me some kind of heat 
treatments. [64] 

The Court: Heat treatments ? 

The Witness: Yes, with a lamp and what he 
called deep sound treatments. 

The Court: Directed to what portion of vour 
body ? 

The Witness: ‘T’o my arm and shoulder here. The 
meht arm and shoulder. 

The Court: What kind of a doctor was this man? 

The Witness: He is just a medical doctor. 

The Court: <A general practitioner? He wasn't a 
specialist ? 

The Witness: No, he wasn’t a specialist. 

The Court: And how did vou get tlis treatment, 
at his office or at your home? 

The Witness: At his office. 

The Court: How many treatments did vou get? 

The Witness: Well, I don’t know for sure. I 
think I taken five or six treatments from him off 
and on. He wanted me to take treatments every day 


ory) 
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but L couldn't get in every day to take treatments. 

The Court: All right, go ahead, counsel. 

Q. (By Mi. Fernandez): Now, between October 
2, 1950, and December 25, 1955, where was your 
trouble im your body? 

A. In my neck and head. 

Q. Were there any other parts of your body 
bothering you? 

A. Between December and October? [65] 

Q. Between October 2, 1955, to December. 

A. No. 

Q. Now, this trouble you had in vour neck and 
head, was it abways with vou, or Was 1 just with yan 
part of the time ? 

A. No, it would just come and go part of the 
time. 


Q. Do vou know how often it would come during 


a month between those two periods I mentioned ? 

A. Oh, I would say every week or at least ten 
days. 

Q. And when you had ths headache and the 
trouble in vour head and neck, what did vou do? 

A. Well, L would go to bed and stay in bed, and 
J would take aspirin or D.C. powders, anvthing that 
T thought night relieve it. 

Q. And between Christmas of 1955 and up to 
September of 1956 did vou have any other trouble in 
any other parts of vour body other than those vou 
have just mentioned ? 

A. Yes, it went down into my shoulder and arm. 

Q. Which shoulder are vou referring to? 

A. The mght shoulder. 
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Q. Can you indicate to the Court the direction 
that this trouble took ? 

A. It goes down into my neek and into my right 
shoulder and upper part of my right arm. 

Q. And was this pain constant or just part of the 
time ? A. Yes, it was constant. [66] 

QM. Can you describe this trouble that went into 
your right arm? 

A. Well, I really don’t know how to deseribe it. 
You mean the pain ? 

Q. Yes. 

A. It hurts just hke my neek does, but it is in 
my arm. The same pain as the neck. It is sore and 
I can't deseribe the pain. It is a kind of a sharp 
pain, especially when I move mv arm or if I move 
my neck it is a sharp pain. 

Q. Between Christmas, 1955, until December, 
1956, did this pain in your arm and shoulder get 
better, stay the same, or get worse ? 

A. It got worse. 

Q. What about the trouble in vour neck and vour 
headaches, did that get better, stay the same, or get 


worse ? A. It’s gotten worse, too. 
Q. This pain in vour right arm, did it have any 
effect upon your ability to grip? A. Yes. 


Q. What effect did it have? 

A. Well, I couldn’t hold on to things. I couldn't 
grip things like I could before. 

Q. What about your ability to hft? 

A. No, I couldn’t lift anything. It hurt. 

The Court: What? [67] 
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The Witness: It hurt my arm to lift anything. 

Q. (By Mr. Fernandez): How about your 
housework during this period? Could you do all 
your normal activities ? A. No. 

Q. What are some of the things you couldn’t do? 

A. Well, I can’t do my sweeping or mopping, I 
can’t do my washing or ironing. 

Q. This is true also today, is it? A. Yes. 

The Court: Well, you do some of that, don’t you? 

The Witness: No, I don’t. 

The Court: What? 

The Witness: No, I don’t. I happen to have some 
good friends and some sisters-in-law, and neighbors, 
that is good to me and helps me out or I wouldn't 
have anything done. I can’t do my ironing nor my 
washing. 

The Court: Do you mean by that that vou don't 
do any of them at all, or that when vou do it causes 
you some pain and you are not able to continue? 

The Witness: Well, I just don't do it because | 
haven’t been able to and I know that it causes pain 
and makes it worse, so I just don’t do it. 

@. (By My. Fernandez): After September of 
1956, did vou see anybody else for your troubles? 

A. After what? [68] 

Q. After September of 1956—wait a minute. Just 
strike the question. 

Who did vou see? What was the name of the doe- 
tor you saw in September, 1956? 

A. Dt. Besson, in Sunnyvale. 
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«). After you saw Dr. Besson, did Vou see an 
other doctors ? | 

A. I did see a Dr. Goddard in October of this 
vear. 

@. Where is Dr. Goddard's office, do vou know ? 

The Court: How do you spell that? 

The Witness: G-o-d-d-a-r-d, | think. 

Q. (By Mx. Fernandez): How did you happen 
to see Dr. Goddard ? 

A. Actually, my husband called Dr. Zarka be- 
cause his office was close to where we lived. | 
eouldn’t move. He had to raise my neek up. | 
couldn't even raise my head up. | woke up that way. 
He ealled Dr. Zarka and Dr. Zarka wanted him to 
bring me to the hospital, and he took me over there 
and Dr. Zarka turned me over to Dr. Goddard. 

Q. Can vou tell us a little bit about this being 
unable to move situation ? 

A. Well, I just couldn’t raise my head up, it was 
so painful to move. Dr. Goddard said it was muscle 
spasm. 

Q. Had vou ever had this trouble before ? 

A. Well, yes, but not that bad. 

Q. Was it your whole body? [69] 

A. No, just the upper part of my body. 

Q. Now, you say you went to O’Connor’s Hos- 
pital ? ae WNies: 

Q. That is in San Jose, also? A. Yes. 

Q. How long were you in O’Connor's? 

A. Just for X-ravs. They didn’t enter me. I was 
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an outpatient. They just—well, he examined me and 
had X-rays taken. 

Q. Where did you go after that? Back home? 

A. Back home. 

Q. Now, did you get any treatment from /}r. 
Goddard ? A. Wes: 

Q. What was that treatment? 

A. He gave me medicine and he sent me to some 
physiotherapist and they give me oscillating trac- 
tion. 

The Court: Oscillating what? 

The Witness: Oscillating traction and heat treat- 
ments and deep sound treatments. 

Q. (By Mr. Fernandez): What is the name of 
these people who gave vou this traction and deep 
sound treatment ? A. Sherman and Horn. 

Q. Were they physiotherapists? A. Yes. 

Q. Where are they located? [70] 

A. In San Jose. 

Q. How long have you had treatments from 
them ? 

A. Well, since October. I was supposed to take a 
treatment every day, but I haven’t been able to take 
them every day. I have taken several treatments 
from them. I don’t know just how many. 

Q. Where did they give you this treatment, what 
parts of vour body ? 

A. Across my shoulders and back. 

Q. Now, directing your attention to this general 
period of time of December and November, can vou 
tell us, describe to us, what is the condition of vour 
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neck at the present time with reference to vour 
trouble ? 

A. Well, it is still sore and hurts to move it. 

The Court: What? 

The Witness: It’s still sore and hurts to turn it. 

Q. (By Mr. Fernandez): Can you tell us what 
happens when you move your neck to the left or 
right? A. It hurts to move it. 

Q. Do you notice that you can’t move your neck 
all the way that you could before the accident ? 

&. Yes, [can’t move it as far. 

Q. Now, what about movements up and down ? 

A. It hurts either way. 

Q. Can vou just show us where it hurts when it 
hurts? [71] 

A. You mean turn my head to where it hurts ? 

@. Just indicate for the record. 

A. Well, it hurts right back at the base of my 
neck and down my shoulders. 

Q. Yo you have any trouble up on the top ? 

A. Only when | have severe headaches. 

Q. That would be the base of the skull I was 
pointing to? A. Yes. 

Q. Do you still have these headaches? 

ee Y eS. 

Q. And where are they usually? 

A. They go from my neck back there and up to 
the front of my head. 

Q. Now, how often do you get these headaches 
during a month? Say in the last two months, how 


often have vou had them? 
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A. Well, I have headaches nearly every day. As 
Tar as headaches, I am hardly ever without a head- 
ache; but those severe headaches, I have three or 
four of them a month. 

Q. How often do you get pain in your neck? 

A. I have pain in mv neck all the time when | 
move it. 

Q. Are vou trying to say vou are never free from 
pain in your neck at the present time? 

A. ‘That’s right. I am never free from pain. 

Q. What about your right shoulder and vour 
arm? Can vou tell us about vour trouble there 
now ? [72] 

A. Well, my arm is, I can move my arm more 
freely now than I could, but it’s gone back up into 
mv shoulder more. 

Q. By ‘‘shoulder,’’? which part do you mean? 

A. | mean across the back of my shoulder here 
(indicating). 

@. Indicating the top back of vour shoulder? 

m& Yes. 

Q. Do you mean both shoulders? A. Yes. 

Q. You referred earlier in your testimony to the 
trouble in vour arm causing you to have trouble in 
eripping and lifting. Is that true today or 1s that 
different ? 

A. Well, it’s true. I can lift better and my grip 
is better than it was, but it isn’t as good as it was 
before the accident. 

&).' ddidGes weather have anv effect on vour neck, 
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your shoulder or arm? Does weather have any effect 
on your body at all? 

A. Well, my doctors seem to think SO, VS. 

Q. Do you notice any effect ? 

A. Well, | have those severe headaches so muel 
that I didn’t notice if it was weather or anything, 

Q. Is there anv particular activity that you de 
during an ordinary day that gives you more trouble 
in these parts of your body ? 

A. No, because I don’t do hardly anything. My 
doctor told me not to. [73] 

Q. How about sleeping? What effect does this 
trouble have on your sleeping? 

A. It hurts when I sleep. 

Q. What happens? 

A. Well, it’s just the same pain. Some nights | 
don't sleep hardly at all. 

@. Has the trouble in your body, in vour estima- 
tion, continued since the time of the accident up to 
the present time—has it gotten steadily better, 
steadily worse, or stayed the same? 

A. Well, 1 think it is worse than it was. 

Q. What trouble did you have im your neck— 
what trouble, if any, did you have in your neck prior 
to this accident ? 

A. I never did have any trouble with my neck. 

Q. What trouble, if any, did you have in vour 
shoulder prior to this accident ? 

A. I never did have any trouble with my 


shoulders. 
Q. How high can you hift your right arm? 
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A. Well, I can lift it completely up, but it hurts. 

Q. Vo vou notice that in gripping things with 
your right arm you drop things from time to time? 

A. I have, ves. 

Q. Do vou know why this is? 

A. Well, I just can*t hold onto it, and my gap 
seems to give way, and the pain in my arm, it hurts 
my arm. [74] 

Mr. Fernandez: Your witness. 

The Court: Shall we resume at 1:30, counsel ? 

Mr. Bruno: Fine with me, Judge. 

The Court: All right, we'll take a recess until 
that time. 

(Thereupon, this Court was recessed until the 
hour of 1:30 p.m., same date.) [75] 


December 30, 1957—1:30 P.M. 
Mr. Fernandez: I just have a couple of questions 
of mv witness, if your Honor please. 


(The witness Oleta Story resumed the stand.) 


Cross- Examination 
(Continued ) 
iy BL. Perhandez: 

Your Honor might be able to follow, at least 
initially, by question easier than looking at the an- 
swets to interrogatories propounded by the defend- 
ant, Jean Dobler. 

@. Mrs. Story, do you veealh that Mr. <5riitie 
asked vou whether you had offered to return the 
hundred dollars, signed a paper offering to return 
the hundred dollars to Miss Dobler? A. Yes. 
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Q. Did you have reference to the paper you 
signed which are the answers to Interrogatories pro 
pounded by the defendant, Jean Dobler? 

A. Yes. 

@. And you also had reference to the answer to 
question 8-N, is that right? A. Yes. 

Mr. Fernandez: I just wanted to clear that mat. 
ter up, your Honor, as to what she meant when she 
said she had signed some papers. 

@. ‘Then, one further question. Do vou have some 
puls in [76] vour purse now ? Ay « Xho: 

@. What is that for? 

A. ‘They are pain pulls. 

Q. Do vou know what they are? 

A. No, I don’t know what they are. Thev are a 
prescription my doctor give me. 

Q. How often do you take these pills? 

A. I take them every day. 

Q. Do vou have any pills for sleeping? 

A. Yes. 

Q. How often do vou take those? 

A. Three or four times a week. 

Mr. Fernandez: No further questions. 


Redirect Examination 
By Mr. Bruno: 


Q. Mrs. Story, as I understand your testimony, 
you didn’t go to any doctor and seek any medical 
advice after the accident until December, 1955? 

A. That’s right. 

Q. And at that time you had one visit with the 
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doctor and that was all? A. That’s right. 

Q. And you then did not seek medical advice 
again until September of 1956, almost a vear after 
the accident, is that [77] correct ? 

A. No, I didn’t have the money to go to a doctor. 

Q. Would you answer the question please? 

Mr. Bruno: And I move to strike the answer the 
witness gave. 

The Court: It may go out. 

Q. (By Mr. Bruno): Would vou answer the 
question, please? An Wo, 

Q. And in September of 1956, vou went to the 
doctor, I believe, either two or three times for some 
heat treatments ? 

A. I think it was four or five times that I went to 
him. 

Q. Then you didn't go again until October, at 
which time you went two or three times again? 

A. Yes. 

Q. And then you never went to the doctor again 
until March, 1957? A. Yes. 

Q. At which time you went to the doctor once, 
did you? A. Yes. 

Q. And from that time on you never went to the 
doctor, I believe you said, until October, 1957, is that 
correct ? A. That’s right. 

Q. At that time you were A-rayed and were 
given some pills—X-rayed at O’Connor Hospital, 
given some pills and went home? [78] A. Yes. 

Q. During this time since October, 1955, Mrs. 


Oleta Story 83 


(‘Testimony of Oleta Story.) 
Story, is it your testimony that vou never received 
any injuries during that time ? 

A. No, 1 never received any. 

@). Never twisted your neck or lifted something 
too heavy at home in vour housework ? A. 6. 

@. There was no incident of any kind which 
would bring on these incidents which were some 
months apart? 

A. No. I had the incidents, but I just couldn't 
afford to go to the doctor until they were so severe 
I had to. 

@. Now, as I understand your testimony also, 
November 29, 1955, is when you signed this release ? 

A. I beg your pardon? 

Q. November 29, 1955, is when you signed this 
release ? 

A. That is when | signed the paper, ves. 

Q. And prior to that time you said vou had some 
conversation with an agent from Brown Brothers 
Adjusters who was agent for the American Insur- 
ance Company, your insurance company ? 

A. That is what J thought he was for, yes. 

Q. And he told vou, did he, he was going to send 
you a release? 

A. When I talked to him on the telephone ? 

©. Yes: [79] 

A. Yes. He didn’t say a release. He said he was 
going to send some papers to sign. 

Q. He didn’t say ‘‘release’’? 

A. No. He said so the American Insurance Com- 


pany 
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The Court: <A little louder, please. 

The Witness: He said so the American Insur- 
ance Company could get their money back for having 
our car fixed. 

Q. (By Mr. Bruno): Is it your testimony he 
said nothing about the return of the $100 to you? 

A. He didn’t promise our hundred dollars to us 
at all. 

@. Did he say anything about it? 

A. The only thing they ever said was, if her in- 
surance company paid all of the bills we would re- 
ceive our hundred dollars back, and if they didn't 
we wouldn’t. 

Q. Well, didn’t he tell you her company was 
paying the entire bill for it before you received this 
release of claim? A. No. 

Q. Didn't vou even glance at this release of claim 
before vou signed? 

A. Oh, ves, I glaneed at it when I took it out of 
the envelope, but [ didn’t read it. 

Q. You knew how much the repair bill was on 
vour car at that time, isn't that correct? 

A. J knew it was three hundred and some dol- 
lars. 

Q. And at that time you knew vou were paying 
Raines some [80] $25 a month on the $100 deducti- 
ble vou owed them, isn’t that right? 

&. That’s might. 

Q. So when you received this release you noticed 
it was in the full amount of the repair bill, isn't 


that correet ? 
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A. On the papers? No, I didn't notice the amount 
oh the paper. 

@. And when you took this paper to your hus- 
band, did you discuss the matter with your hushbaud 
when you asked him to sign it ? 

meee Mo, 1 didn’t. 

@. Did your husband read the document % 

A. No, I don’t believe he did. 

Q. You mean you didn’t even exchange one word 
directly concerning the nature of this document that 
you brought him to sign ? 

A. ‘The only thing 1s, I told him we had to go to 
a hotary and sign these papers for our money. 

Q. And what the paper was vou never discussed / 

A. No. 

Q. And he never discussed it with vou ? 

oT No: 

Q. And neither of you read it? A. No. 

QM. You had the paper in your possession one 
day, then, is [81] that correct? 

Pye havis cofrect. 

Q. Now, as I understand, you have read and un- 
derstand the paper? You read it in Court? 

A. Yes, [ read it. 

Q. And your education and knowledge of the 
English language is sufficient so that you understood 
what it said? 

A. Yes, this morning when I read it im Court. 

Q. You read it even before that? You read it in 
your attorney’s office, didn’t you? 

A. No, I haven’t ever read it completely. 
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Q. Your attorney never showed it to vou? 

A. He showed it to me, ves, to verify my signa- 
ture. 

Q. And at the time vou signed these papers, you 
were at that time claiming for personal injuries, 
isn't that correct? 

A. [don't understand what you mean. 

QO: ft the time you signed a release on November 
29, 1955, vou Knew at that time vou had sustained 
some sprain of the neck? 

A. Yes, I knew it. 

Q. And you described that sprain of the neck to 
vour agent who filled out the accident report? 

A. No, I didn't describe it. I said I had a head- 
ache and was extremely nervous. 

Q. And you told him vour neck hurt? 

A. That was the second day after the [82] acci- 
dent. 

Q. And vou told him vour neck hurt? 

A. No, I don’t think I did. I told him my neck 
popped and that my head hurt. 

Q. Sothe man from Brown Brothers, as I under- 
stand vour testimony, told vou on the telephone you 
had to sign this paper so that the insurance com- 
pany could get their money back? 

A. That’s right. 

Q. And that is all you understood when vou 
signed the paper ? A. That’s right. 

Q. You didn’t think you were getting anything 
out of it? 
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A. That’s right. IT didn't think I was getting ay- 
thing. 

@. And he didn’t tell vou vou were getting any 
thing out of it? A. No. 

Q. It is true that when you took your ear out of 
the shop—which was October 15, 1955 ? 

A. I don’t know the exact date. 

Q. Does that sound about right ? A. About. 

Q. You paid $25 on account, on account of the 
repair bill? A. That’s right. 

Q. And the balance—well, another $25 you paid 
November 6, 1955, is that correct ? 

A. I don’t know just what date. [83] 

Q. Do you remember that the balance of $50 was 
paid on February 4, 1956? 

A. Idon’t remember just the date that | paid it. 
1 know I paid them. 

Q. Mrs. Story, let me ask you, you knew all 
along from the time of November 29, 1955, vou 
knew all along that you had signed a release for 
property damage claim and personal injury claim 
against Jean Dobler and anv claims you had against 
her, did vou not? Aine. 

Q. And why is it, ma‘am, you waited until about 
one day before the statute of limitations ran on this 
case before vou filed your complaint in Court? 

Mr. Fernandez: I want to object to that. I think 
it calls for a Jegal conclusion. 

The Court: I will permit her to answer. 

Q. (By Mr. Bruno): Why is it you waited al- 


most a year? 
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A. Beeause f hadn’t been to a doctor. and I went 
to a doctor and he told me the extent of my injury 
couldn’t be determined, that these type of mjuries 
keep coming back like mine had been doing, so after 
J saw him, I talked to an attorney. 

Q. When was that, ma’am? 

A. I don't remember the exact date. It was some- 
time in September, I believe, of 1956. 

@. So vou did nothing about the case from Oc- 
tober 2, 1955. [84] until sometime in September, 
1956? i... Phat's right. 

@. And the reason you didn’t is because vou 
knew vou had signed a release of all claims, isn t 
that correct ? 

A. No. The reason I didn’t was because | didn't 
have the money to go to the doctor, and | went on 
vith my suffering as much as I could. 

Q. Well, what does that have to do with going to 
see a lawver and filing a law suit against Mrs. 
Dobler ? 

A. Well, I didn’t even think about going to a 
lawyer until my doctor told me the pai would keep 
coming back. 

Q. And you filed your complaint—— 

Mr. Bruno: May we have the stipulation that the 
complaint was filed September 27, 19562 

I have no further questions. 

Mr. Fernandez: I have none, your Honor. 

The Court: All might, you may step down. 


(Witness excused.) 
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Mr. Bruno: Your Honor, both counsel are of the 
opinion that your Honor decided to hear all of th 
testimony from this witness and that the matter 
could then be put over for a decision. 

The Court: No, that isn't what | said. [t wasn't 
my thought, anyway, if | did sav it. 

Mr. Bruno: Then we misunderstood. [85] 

The Court: I think whatever case the plaintiff 
has to put im, he should put in. 

Mr. Fermandez: Oh, 1 am sorry, vour Honor. 
before we left at noon [ talked to the bailiff and 
counsel, and said. **Do you think His Honor meant 
he just wanted Mrs. Story’s testimony ?”’ 

The Court: I didn’t say that. There isn’t any- 
thing in the record that indicates that. I expected 
the plaintiff to go ahead with his ease. 

My. Fernandez: IJ am sorry, vour Honor, because 
otherwise I would have called up the doctors. 

The Court: This is the day the case is set for 
tial ad that is what we are here for, and I am 
giving vou the time for it and Iam ready to hear it. 
That’s why we are here. 

Mr. Fernandez: Iam sorry. We have to call the 
doctors. I would have done so before I left. 

The Court: Did I tell vou not to do it? Who told 
vou not to do it? Certainly my bailiff never told vou 
not to bring witnesses. 

Mr. Fernandez: I talked to Mr. Bruno and said 
T wanted to see the Judge to be ste. 1 asked the 
bailiff if I could approach the bench through the 
door, and then said it was my understanding all the 
Judge wanted was for Mrs. Story’s testimony to he 
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put on today, and I believe Mr. Bruno concurred, 
and the bailiff concurred, or I would have called Dr. 
Goddard [86] and Dr. Besson. 

Mr. Bruno: I don’t think you could get them on 
that short notice. What you say is correct. 

Mr. Fernandez: That was my understanding. 

The Court: Well, you didn’t get it from me, 
counsel, any such understanding. I am here ready to 
hear the case, and if I don’t hear it today, I don’t 
know when I will have time to hear it because I go 
into some other proposition. This is the day that I 
am ready to hear it. 

Mr. Fernandez: We can try to get the doctors. 

The Court: Where are the doctors? In San Jose? 

Mr. Fernandez: They are in San Jose. Dr. Bes- 
son 1s in Sunnyvale. That is the first doctor I in- 
tended to call, and I would have 

The Court: Why didn’t you? 

Mr. Fernandez: Well, I asked the bailiff and Mr. 
Bruno what their understanding was of what the 
judge wanted, which I thought was the testimony of 
Mrs. Story, because otherwise Mr. Bruno would 
have wanted to put on his case and he wasn’t pre- 


pared. 

The Court: I told you, Mr. Fernandez—Now, 
there isn’t any doubt about it—I said the plaintiff 
could finish their case and at that time if you wanted 
a. continuance for the purpose of putting on a de- 
fense, I would grant it, but I wanted the plaintiff to 
put on their case. Anything that you want to [87] 
put on, I am here ready to hear it. 

Mr. Fernandez: We have Mr. Story here. 
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The Court: Well, put on whatever you have to 
put on. Have you got the medical report in writing’ 

Mr. Fernandez: Yes, we have the medical report 
in writing. 

The Court: Have you shown that to counsel ? 

Mr. Fernandez: I am sorry, | will show it to 
counsel now, your Honor. 


THURMAN B. STORY 
called as a witness on behalf of the plaintiff, being 
first duly sworn, was examined and testified as fol- 
lows: 


The Court: Your full name, please ? 
The Witness: Thurman B. Story. 


Direct Examination 
By Myr. Fernandez: 


Q. Where do you reside at the present time, Mr. 
Story ? A. 962 Moorpark, San Jose. 

Q. Do you recall the date October 2, 1955? 

A. Yes. 

Q. Where were you residing at that time? 

A. The Marin Motel, in Marin County, in San 
Rafael. 
What was your occupation at that time? 
Operating engineer. 
How long had you been so employed ? [88] 
As an operating engineer? 
Yes. A. 25 years. 
Do you recall that you were traveling on 
hway 101 headed toward San Francisco at or 
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near the time of the accident that we are concerned 
with today ? ~&. What iste 

Q. Do you also recall] that the accident happened 
in the intersection of Highway 101 and Sir Francis 
Drake Street, normally referred to as the Greenbrae 


intersection ? A. Yes, I do. 
@. What kind of vehicle were you driving that 
day ? 


A. A new 1955 Chevrolet, two-door sedan. 

Q. Who was with you? 

A. My wife and a small nine-year-old boy in the 
front seat and a 15-vear-old boy that was in the back 


seat. 
Q. Did you come up to a stop sign at the Green- 
brae intersection ? A. A stop light. 


Q. When vou were, say, 300 feet to the north of 
the intersection, do you remember the color of the 
light at that time? 

A. Approximately 300 feet, it was green, then it 
changed to red. 

@. And vou came to a stop where? In the mter- 
section ? 

A. Right at the intersection at the crosswalk 
line. [89] 

Q. What lane were you in at that time? 

A. twas in the middle lane. 

Q. When you came to a stop, what was the color 
of the heht? A. It was red. 

Q. Do you recall that vour vehicle was struck m 
the rear sometime after you had come to a stop? 

A. Yes. 
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Q. How long were you stopped before you were 
struck ? 

A. It would be hard to determine, but approxi 
mately 10 seconds. 

Q. Did you see the vehicle that strnek you at 
any time before your automobile was struck? 

A. . did not. 

Q. Can you describe your stop to us? Was it 
sudden, gradual ? A. Gradual, normal stop. 

Q. Now, what was the first indication to vou that 
a vehicle was going to It you? 

A. The impact. 

@. You didn't hear any seraping of brakes or 
anvthing ? a NG: 

Q. What happened to vour vehicle after it was 
struck ? 

A. Well, we was knocked across the mtersection, 
which is about 50 feet wide. We was knocked clear 
across it, and the [90] Highway Patrolman taped it 
and we was knocked 46 feet across the intersection. 

Q. After the impact did vou have occasion to get 


out of vour vehicle? “i. J did. 
Q. And did you have occasion to see the damage 
to the automobile that hit you? *® Tad. 


Q. What was the damage to that vehicle? 

A. The front end was completely demolished. 

Q. Did vou have occasion to see the damage to 
your vehicle? As Indad 

Q. And what was the damage there and where? 

A. Well, the back trunk compartment was 
smashed in and upward, and the back bumper was 
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broken, and the frame was bent on the car. I crawled 
underneath and noticed that because my brakes 
couldn’t brake at that time. After I had driven 
down to a filling station and got it on the hoist, we 
had to release the brakes. 

Q. Did you have a conversation with the driver 
of the vehicle that hit you ? 

A. No, not—just between her and I and the in- 
vestigating officer, a patrolman. 

Q. It was a woman who was driving the car, is 
that right? A. Yes, sit [91] 

Q. Was her name Jean Dobler? 

A. That 1s what she said her name was, yes, sir. 

Q. Do vou recall what the substance of this con- 
versation was between vou, Miss Dobler, and the 
police officer concerning the accident ? 

A. I asked the lady, didn't she see me stop there. 
and she said, ‘*No, I didn’t.”’ I said, ‘‘ What reason 
do vou have for running in and tearing my new car 
up?"* And she said, *‘] am terribly sorry about your 
ear,’ and that it was all her fault. She had two 
Navy pilots with her. 

The Court: Two what? 

The Witness: Two Navy pilots from Hamilton 
Aix Base. 

The Court: I still didn’t hear. 

The Witness: Navy pilots. And J remember the 
officer kidding one of the pilots about his shirt being 
burnt. 

Mr. Bruno: That is not responsive to anything. 
T move to strike that. 
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The Witness (Continuing): That's about all. 
And I told the officer since it was her fault [ would 
like for it to be fixed so there wouldn't be any ques- 
tion about the repairing of my car. 

Q. (By Mr. Fernandez): All right, just the 
conversation between you and Miss Dobler. Does this 
have reference to the conversation between you and 
Miss Dobler? [92] 

A. That’s the conversation we had. 

Q. Now, then, can you tell me the condition of the 
weather at the time of the accident? What was the 


weather like? A. It was fair. 
Q. What about visibility? A. It was clear. 
Q. Were the roads wet or div? a. Drv. 


The Court: This was a Sunday, was it? 

The Witness: Yes, sit. 

Q. (By Mr. Fernandez): Can you tell us what 
the traffie was like as vou caine up to the intersec- 
tion ? A. Very light. 

Q. Do you recall what the traffic had been hke 
from the time you left the motel and got onto High- 
way 101 up until the time of the aceident? 

A. It was very light. 

The Court: It was light, vou say? 

The Witness: Light traffic. Not much traffic 9:00 
o’clock Sunday morning. 

The Court: 9:00 o’clock Sunday morning? 

The Witness: Yes. 

Q. (By Mr. Fernandez): Is that about the time 


the accident happened? 
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A. Approximately, yes. [93] 

Q. Did vou continue your trip up to San Fran- 
cisco after that? A. Yes. 

Q. And did you go to your intended destination ? 

A. No. No, we returned home. 

Q. Why was that? 

A. Well, my wife was complaining about a head- 
ache and extreme nervousness. She wanted to return 
home. 

@. You have heard your wife testify about con- 
versation that she had with her insurance company. 
Tid vou have any conversations with vour insurance 
company concerning the accident ? Az. No. 

Q. Would it be an accurate statement to sav veur 
wife had all the dealings with vour insurance com- 
pany?’ A. That's right. She taken care of alligr at: 

Q. Your wife—strike that question. 

What do you recall about receiving some papers in 
the mail on or about November 29, 1955? 

A. | don’t recall the specific date that my wife 
brought some papers out on the job and told me IL 
would have to sign them. 

The Court: Now, he says he didn*t have any- 
thine to do with it, his wife handled it. 

Mr. Fernandez: Yes. L was just asking what hap- 
pened on November 29th as far as he was con- 
cerned. [94] 

@. Have vou seen these papers (handing docu- 
ment to the witness) ? This release? Just look at the 
signature. There is no question about the fact that 


that is vour signature ? 
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A. That is my signature. 

Q. Okay. Now, since the time of the accident and 
up to the present time, what have you noticed con 
ecrning your wife and her physical condition ? 

A. She hasn’t been able to do her work, her 
housework, and frequently she was in pain, and she 
has to he down, oh, | would say three or four times 
a week, and the doctors has got her on a pain tablet 
that is evidently pretty strong. I don’t know. They 
seem to ease her down and collect her. That's just 
about it. 

Q. Have you noticed that her complaints are get- 
ting steadily more or steadily less, or is that about 
the same since about the time of this accident ? 

A. I believe it’s about the same. I don’t believe 
it’s any worse, and I know it isn’t any better. 

Mr. Fernandez: You mav cross-examine. 


Cross-Examination 
By Mr. Bruno: 


Q. Mr. Story, did you have any conversations at 
all, sir, with your Insurance company, or a repre- 
sentative of your insurance company concerning this 
accident or damage to your car? [95] 

A. No, sir, I didn’t. 

Q. Did you sign any report to the msurance 
company concerning the accident? 

A. None other than that report vou have right 
there, whatever—release. 

Q. And vou had no conversation with any repre- 
sentative of the insurance carrier for the other 
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driver, Jean Dobler? A. Wo, sir. 

@. And you had no conversation, either person- 
ally or by telephone, with any agent or representa- 
tive of Jean Dobler or the insurance company ? 

mm Wepsir, T dint. 

Q. When Mrs. Story brought this release for you 
to sign, did you look at it? 

A. I didn’t take time to, no. I didn’t specifically 
read it. She just outlined about what it was and inti- 
mated it was some papers releasing our msurance 
so we could get our car bill paid, and I was busy and 
I jumped in the car with her and ran down there 
and signed the thing and back on the job. 

@. You can read, can vou not? 

A. Yes, sir. 

Q. And you say that vou had to sign that, it was 
your understanding you had to sign this to get vour 
car released ? 

A. She told me it was our insurance, that they 
was wanting to have the release signed over to them 
so that they could get [96] this out-of-state insur- 
ance company to pay off. 

Q. You already had vour car when you signed 
this release ? 

I believe we did. | don’t recall. 

You got it on October 15, 1956? 

1 think so. | believe we did, ves. 

About two weeks after the accident ? 

I don’t remember the time. 

And you already had made some payments on 
your deductible? You had paid $25 at the time you 


O>O>or 
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got the car and $25 on November 6, 1955, isn't that 
right? 

A. I beheve she give the check. She made the 
payment. 

@. You still owed $50 which you paid in Febru- 
ary, 1956? 

A. Ihave some recollection of that, yes. 

Q. So that you had the car and the insurance 
company had paid off their portion of the property 
damage, and you were paying off your portion of the 
bill in installments, isn’t that correct, at the time vou 
siened this release on November 29, 1955? That was 
the situation, isn’t that correct ? 

A. Now, vou will have to rephrase it. I am 
sorry, I didn’t follow you. 

The Court: Well, there isn’t any question about 
it. Mrs. Storv testified that that was the situation. 

Mr. Bruno: I have no further questions, vour 
Honor. Oh, let me ask you one last question: 

Q. You knew that Mrs. Story had signed the re- 
lease for all [97] personal injuries, isn’t that right? 

A. No, I didn’t know that she had signed a re- 
lease for all personal injuries. | thought she was 
signing that release for what she told me she was 
siening it for. I had no reason to not believe her. 

Q. You had an opportunity to read this, didn't 


you? 
A. If I had doubted my wife and had the time, 
yes. 


Q. Did you have an opportunity to read it? 
A. I didn’t because I am employed by a major 
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company, and they expect my services if I am going 
to work. 

Q. Did you ever have a checking account? 

& Yes. 

Q. Did you sign checks? 

A. We have a joint account, joint checking ac- 
count. 

Q. Do you read checks when they are made out 
to you? A. By whom? 

Q. By anybody else. 

A. The only checks made out to me is by my 
company to me. 

Q. Do you ever sign any receipts? 

A. Oh, ves, occasionally like a small receipt for 
a newspaper bill or something like that. 

Q. Do you read those before you sign them? 

A. I do. Sometimes I glance at them before I 
sign them, because I usually know what they are, 
how much they are, and the nature of them. [98] 

Q. Did you ever sign any other releases prior to 
this one? A. Pertaining to this ease? 

Q. Pertaining to anything? 

A. Oh, yes. Oh, yes, I have signed papers. 

Q. And that is true of vour wife, isn’t it, too? 

A. I don’t know to what extent our legal docu- 
ments she signed, no. I wouldn’t know that because 
T haven’t been married to her forever. 

Mr. Bruno: I have no further questions, your 


ELenor. 
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@. ‘To what grade did vou go in school, Mr. 


Story ? A. I finished the 7th. 
Q. You didn’t have an attorney at the time you 
signed this release, did you? A. No, sir. 


Q. Have you ever been in an automobile accident 
before ? Hm, INo,,Si. 

Q. Did you ever sign—then you never signed a 
release from an automobile accident case before? 

ue INO, sir. 

Mr. Fernandez: No further questions. 

Mr. Bruno: I have no further questions, your 
Honor. 

The Court: All right. step down. 


(Witness excused.) [99] 


Myr. Fernandez: If your Honor please, I don't 
know whether counsel has read this report by Dr. 
Besson. 

The Court: Well, counsel is not required to, and 
I don’t intend to insist that vou do it at all. You have 
a perfect right not to, but if vou would stipulate 
that the report might be received in evidence it 
would obviate the bringing of the doctor from where- 
ever he is coming from. You don't have to stipulate 
to that at all, though. 

Mr. Bruno: I assumed your Honor had that in 
mind when your Honor made the remark to counsel, 
and I read the report with that in mind. If the re- 
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port had been inore consistent with reports rendered 
in this type of case, I was prepared to stipulate; 
but I believe Dir. Besson has not had experience in 
rendering these reports because there is no date 
stated as to when he saw her, how many times he 
saw her, what treatment he gave her, many things 
of that type, so unfortunately I feel forced to state 
that I can’t reasonably in protecting the interests of 
my chent stipulate to the introduction of the report. 

Mi. Fernandez: Again I beg vour Honor’s in- 
dulgence on our side. As | said before, | was satis- 
fied to call up Dr. Besson, but it was my under- 
standing that all we were to do was to have Mrs. 
Story’s testimony today. 

I know | asked counsel his understanding, and I 
was about to come into your office, which I should 
have done, but I asked vour bailiff also if that was 
his understanding, and I [100] believe their answer 
was 1n the affirmative. 

The Court: Well, what is vour suggestion now as 
to what vou want to do? 

Mr. Fernandez: Well, if your Honor please, I 
could call up and find out 1f we can get the doctor 
here. 

The Court: You can’t get them this afternoon 
from Sunnyvale. 

Mr. Fernandez: Continue ths to another date 
and we will be ready to go. 

Mr. Bruno: May we do that, and maybe in the 
meantime your Honor will have an opportunity to 
consider the question of the release and we may ob- 
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viate the necessity of taking further evidence if vour 
Honor agrees with my view. 

Mr. Hernandez: I believe that is what counsel 
had in mind initially. 

The Court: I would like to get the case com 
pletely in and get it behind nme. When will vou be 
able to get your doctor? 

Mr. Fernandez: Well, 1 wouldn't profess to 
know, but I think probably Friday. 1 can try to- 
morrow, your Honor. We are prepared to proceed 
tomorrow. 

The Court: How about you? Do vou expect to 
put on any factual testimony or medical testimony ? 

Mr. Bruno: I would hke to communicate with 
Nurse Dobler, who, as I have informed your Honor, 
and I am willing to [101] testify, is stationed with 
the United States Air Force in Germany, and was 
transferred sometime after the happening of the ac- 
cident and before I was informed that the case was 
on trial and was scheduled to go to trial today. 

I had, I guess, ten days’ or two weeks’ notice by 
reason of the fact that my associate was here im 
Court, and I found out then that she was in Ger- 
many. I would like an opportunity to at least com- 
municate with her by letter or cablegram or some- 
how to clear up certain things, and | may not pre- 
sent any evidence at all. 

The Court: Let’s be frank about it. What do you 
expect to show from this person in Germany? Are 
you going to take her deposition? Is there any ques- 
tion about whether this was a rear-end collision ? 

Mr. Bruno: No. Here is the only possibility I 
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see: She says that the light was green when she ap- 
proached the intersection, she saw these folks com- 
ing to a stop and assumed that they would start 
right up because the light had just changed. She 
assumed they would go right on after a moment's 
hesitation, and they didn’t, and that caught her un- 
awares. That is about the extent of her testimony in- 
sofar as the factual situation is concerned. 

The Court: Let’s suppose she testified just to 
that situation. Would that be a sufficient defense to 
running into the rear of a car in front of you? [102] 

Mr. Bruno: No, I wouldn’t think so, vour Honor. 
T haven't finished. 

That was the one possibility, and I feel it wasn't 
any excuse, probably. 

Secondly, and your Honor will appreciate this, I 
am prepared, if that is all we have, to stipulate to 
hability ; but I can’t very well do that never having 
talked to the chent at all and never even having seen 
her. I would lke to get her permission to do that, 
and if that is the case | won't have anv evidence to 
produee at all. 

I am going to recommend to her, frankly, that we 
stipulate to hability if the case goes to the hability 
aspect. 

So I would suggest, your Honor, since the only 
evidence is a medical witness, whieh will be some 
expense to Mr. Fernandez, probably that is the only 
witness vou will even hear. [ have no medieal to 
submit. 

The Court: Have you had a medical examination 
made of the plaintiff ? 
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Mr. Bruno: We have it. We won't, 1 am sure, 
introduce any factual testimony at all. So that would 
leave the probability of only one doctor testifying 
on the question of damages. So I would suggest it 
would probably be most suitable to the Court's con 
venience to continue the matter for a reasonable 
time for the Court to consider the question of the 
release, and if the Court decides adversely to the 
defendant we can fix [103] a date and present the 
doctor’s evidence. 

The Court: No, counsel, | am not going to do 
that. 1 would continue the case to a definite dav and 
either side would produce such testimony as they 
may desire. When that is done and all the testimony 
is in, the matter will be submitted. That is the way | 
would like to do it. 

Mr. Bruno: All right, vour Honor. 

The Court: Itis then all subimtted and all before 
the Court, both the legal issue and the factual issue, 
and we can then determine what is to be done. 

Mr. Bruno: All right, your Honor. Would vour 
Honor desire to continue the matter for sufficient 
time for me to send one communication to Germany 
and have time to get it back, and at that time I will 
be able to tell your Honor frankly there will or will 
not be anv evidence from the defendant. I am pretty 
sure there will be no evidence from this defendant 
at all, your Honor. 

The Court: In other words, this date to which 
we continue it, will we expect to have the doctor here 
at that time? 

Mr. Fernandez: That is right. 
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Mr. Bruno: And I will be ready to proceed, too. 

The Court: How much time will that take? 

Mr. Fernandez: I think our doctor’s testimony 
will take probably half a day. [104] 

The Court: No, I mean how long will it take to 
get the information so that you are ready to go? 

Mr. Bruno: I haven’t communicated with Ger- 
many recently so I will have to make a guess, your 
Honor. May I request Friday, January 17? 

Mr. Fernandez: That will be all right with us, 
too. 

The Court: Well, do you think you will have a 
chance to get a reply back from Germany in that 
time ? 

Mr. Bruno: J had in mind to ask for as little 
time as possible. 

The Court: But if you are going to do it, I want 
to give vou ample time to get a reply. 


(Further colloquy tregarding continuance 
omitted. ) 


The Court: We will contimue it until January 
24th at 10:00 o’clock a.m. 


(Thereupon, this case was continued to Fri- 
day, January 24, 1958, at the hour of 10:00 
o’cloeck a.m.) 


[Endorsed]: Filed September 15, 1958. [105] 
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EXCERPT FROM DOCKET ENTRIES 


1956 
sept.27—lHiled complaint—issued summons. 
% * % 


Nov. 19—Filed answer of defendant. 


1957 

Mar. 28—I*iled answers of plaintiff to interrogs. by 
Jean Dobler. 

Apr. 1—Fuiled interrogs. by deft. to plaintiff. 

Nov. 13—Filed notice by plaintiff of motion to set, 
Nov. 25, 1957, with cert. of readiness. 

Nov. 25—Ordered, case for trial Dec. 19, 1957. 

Dec. 18—Ordered case cont’d. to Dec. 30, 1957, for 
trial: 

Dec. 30—Ordered case assigned to Judge Hamlin 
for trial this date. 


Dec. 30—Court trial. Evidence and exhibits intro- 
duced and further trial cont’d. to Jan. 24, 
1958, at 10 a.m. Memos. to be filed by Jan. 
10 and 5 days thereafter. 
1958 
Jan. 24—Ordered further trial cont’d. to Jan. 31, 


1958. 

Jan. 31—Further trial. Evidence and exhibits intro- 
duced and case submitted, without argu- 
ment. 
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1958 


Feb. 


Feb. 
Feb. 


Mar. 
Mar. 
Mar. 


Mar. 
Apr. 
Apr. 
Apr. 
Apr. 


Aor. 


May 
May 


May 


13—Filed order for judgment for plaintiff vs. 
deft. in sum $2,665.00. Counsel for plain- 
tiff to submit findings, conclusions & judg- 
ment. 

14—Mailed copies order to counsel. 

26—Lodged judgment (by pltff). 

10—Lodged findings & conclusions (by pltff). 

25—Filed findings & conclusions. 

25—Entered judgment—filed March 25, 1958— 
for plaintiff vs. Jean Dobler in sum 
£2.665.00 and costs. 

25—Mailed notices. 

3—Filed notice by deft. of motion for new 
trial, April 10, 1958, before Judge Hamlin. 
9—Ordered motion for new trial cont’d. to 

April 18, 1958. 

18—Ordered after hearing motion for new trial 
submitted. 

22— Filed order denying motion of defendant 
for new trial. 

23—Mailed copies order to counsel. 

13—Filed notice of appeal by defendant. 

13—Filed appellant’s designation of record on 
appeal. 

14—Mailed notices. 


June 4—Filed appeal bond of deft. in sum $250.00. 
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CERTIPICATI OF CLERK TO RECORD 
ON APPEAL 


I, CO. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Califor- 
nia, hereby certify the foregoing and aecompanying 
documents and exhibits, listed below, are the orig- 
inals filed in this Court im the above-entitled case 
and constitute the record on appeal herein, as desig- 
nated by counsel for the appellant, Except the re- 
porter’s transcript of proceedings is not included for 
the reason it has not been filed of record in this 


ease : 
Excerpt from Docket kntries. 
Complaint. 
Answer. 
Answers of Plaintiff to Interrogatories by 
Defendant. 


Interrogatories by Defendant to Plaintiff. 

Notice by Plaintiff of motion to Set Case for 
Trial. 

Order of Court for Judgment. 

Findings of Fact and Conclusions of Law. 

Judgment. 

Notice of Motion for New Trial. 

Order Denying Motion for New nal. 

Notice of Appeal. 

Appeal Bond. 

Designation of Record on Appeal. 

Defendant’s Exhibits A and B. 
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In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court this 
16th day of June, 1958. 


[Seal] C. W. CALBREATH, 
Clerk, 
By /s/ MARGARET P. BLAIR, 
Deputy Clerk. 
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CHRTIFICATE OF CLERK TO 
SUPPLEMENTAL RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the Umited States 
District Court for the Northern District of Califor- 
mia, hereby certify the foregoing and accompanying 
document, listed below, is the omginal filed in this 
Court in the above-entitled case and constitutes the 
supplemental record on appeal herein, as designated 
by attorneys for the appellant: 

Reporter’s Transcript of Proceedings Dec. 30, 
1957, 

In Witness: Whereof, | have hereunto set my hand 
and affixed the seal of said District Court this 17th — 
day of September, 1958. 

[Seal] C. W. CALBREATH, 

Clerk ; 
By /s/ MARGARET P. BLAIR, 
Deputy Clerk. 
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[Endorsed]: No. 16053. United States Court of 
Appeals for the Ninth Circuit. Jean Dobler, Appel- 
lant, vs. Oleta Story, Appellee. Transcript of Ree- 
ord. Appeal from the United States District Court 
for the Northern District of California, Southern 
Division. 


Kiled June 16, 1958. 
Docketed: June 19, 1958. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 
No. 16053 


OLETA STORY, 
Plaintiff and Appellee, 


VS: 


JAN DOBLER, FIRST DOE, SECOND DOE 
and THIRD DOE, 
Defendants and Appellants. 


STATEMENT OF POINTS 

The points upon which appellant will rely on ap- 
peal herein are: 

1. That the trial court erred in refusing to dis- 
miss the complaint for failure to state a cause of ac- 
tion upon which relief can be granted, after plain- 
tiff’s presentation of the evidence and defendant's 
presentation of the evidence concerning the validity 
of the release which was signed by the plaintiff. 

2. That the court erred in law as to the validity 
of the release signed by the plaintiff. 

3. That the court rendered a judgment not based 
upon and against the evidence with reference to the 
validity of the release. 

4+. The court erred in finding the plaintiff with- 
out negligence or fault on her part in executing the 


release. 
/s/ O. VINCENT BRUNO, 


Attorney for Appellant. 
Affidavit of service by mail attached. 
[indorsed]: Filed September 23, 1958. 


